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Case Name:
Bloom Lakeg.p.l. (Arrangement relatif a)
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ARRANGEMENT ACT, R.S.C. 1985, c.
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PARTNER LIMITED, QUINTO MINING
CORPORATION, 8568391 CANADA LIMITED, CLIFFS
QUEBEC IRON MINING ULC, WABUSH
IRON CO. LIMITED, WABUSH RESOURCESINC., Petitioners, and
THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP,
BLOOM LAKE RAILWAY COMPANY
LIMITED, WABUSMINES, ARNAUD RAILWAY
COMPANY, WABUSH LAKE RAILWAY COMPANY
LIMITED, Mises-en-cause, and
FTI CONSULTING CANADA INC., Monitor, and
HER MAJESTY IN RIGHT OF NEWFOUNLAND
AND LABRADOR, ASREPRESENTED BY THE
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GENERAL OF CANADA, SYNDICAT DES
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District of Montreal
The Honour able Stephen W. Hamilton J.S.C.

Heard: June 22, 2015.
Judgment: June 26, 2015.

(148 paras.)

Bankruptcy and insolvency law -- Companies Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Claims -- Priority -- The Interim Financing should be approved
and the Interim Lender Charge should be granted with priority over the deemed trust under the
Pension Benefits Sandards Act and the Newfoundland and Labrador Pension Benefits Act -- The
Court ordered the suspension of the special payments to the pension funds -- Motion granted.

The Court had to determine whether it could order that the charge in favour of the interim lender
rank ahead of the statutory deemed trusts for payments due by the debtors to the pension plan,
whether it should suspend the debtors' obligation to pay the special amortization payments to the
pension plan and whether it should suspend the debtors' obligation to pay the other
post-employment benefits for the retirees. Wabush filed a motion for the issuance of an initial order
under the Companies Creditors Arrangement Act. Wabush had two defined benefit pension plans
for its employees. The Interim Financing Term Sheet provided that the Interim Lender would
advance a maximum principal amount of US$10,000,000 to provide for short-term liquidity needs
of Wabush while they were under CCAA protection. The Newfoundland & Labrador
Superintendent objected to Wabush's request for a suspension of the special payments. He argued
that the suspension of the special payments sought contravened Sections 32 and 61(2) of the
Newfoundland and Labrador Pension Benefits Act. The Office of the Superintendent of Financial
Institutions (OFSI) objected solely to the granting of the priority of the Interim Lender Charge. It
invoked the statutory deemed trust in connection with outstanding special payments. The Union and
retirees submitted that Wabush should be forced to make such payments notwithstanding the terms
of the Interim Financing Term Sheet. Wabush argued that it did not have any funds or any source of
funds and that the Court should exercise its discretion to give the Interim Lender Charge priority
over the deemed trusts and to suspend the obligation to pay the special payments.

HELD: Motion granted. The deemed trust under Section 8(2) Pension Benefits Standards Act did
not prevent the Court from granting priority to the Interim Lender Charge, if the conditions of
Section 11.2 CCAA were met. Giving effect to the deemed trust under the Newfoundland and

L abrador Pension Benefits Act carried a serious risk of frustrating the CCAA process. The Court
therefore concluded that the doctrine of federal paramountcy was engaged, and that the
Newfoundland and Labrador Pension Benefits Act was not effective to that extent. The Court
ordered the suspension of the special payments to the pension funds. The beneficiaries of the
pension plans would not be prejudiced by this suspension. Wabush acted in good faith in away
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consistent with its fiduciary duties to the beneficiaries of the pension plans.
Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 67(2)

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6(6), s. 11.2, s. 11.2(4), s. 32, s.
36(7), s. 37(2)

Newfoundland and Labrador Pension Benefits Act, 1997, SNL 1996, c. P-4.01, s. 32, s. 32(2), s.
61(2)

Pension Benefits Standards Act, 1985, R.S.C. 1985, c. 32 (2nd Supp.), s. 8, s. 8(1), s. 8(2), s. 36(2)
Counsel:

Bernard Boucher, Steven Weisz, BLAKE CASSELS & GRAYDON S.R.L., For the Petitioners
Bloom Lake General Partner Limited et al.

Matthew Gottlieb, LAX O'SULLIVAN SCOTT LISUS LLP, Independent Counsel for the Board of
Directors of Petitioners.

Sylvain Rigaud, Chrystal Ashby, NORTON ROSE FULLBRIGHT LLP, For the Monitor FTI
Consulting Canada Inc.

Doug Mitchell, LeslieeAnne Wood, IRVING MITCHELL KALICHMAN, For Her Majesty in right
of Newfoundland and L abrador, as represented by the Superintendent of Pensions.

Pierre Lecavalier, DEPARTMENT OF JUSTICE - CANADA, For the Attorney General of Canada.

Jean-Francois Beaudry, PHILION, LEBLANC, BEAUDRY, AVOCATS, For the Syndicat des
Métallos, Section Locae 6254 and the Syndicat des Métallos, Section Locale 6285.

Nicholas Scheib, SCHEIB LEGAL and Andrew J. Hatnay, Ari Kaplan, KOSKIE MINSKY LLP,
For Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson, as representatives for the
salaried/non-union employees and retirees.

Gerry Apostolatos, LANGLOIS KRONSTROM DESJARDINS, For the Creditors Quebec North
Shore and Labrador Railway Company Inc., Air Inuit Ltd, Metso Shared Services Ltd, Iron Ore
Company of Canada, and WSP Canada Inc.

Louis Dumont, DENTON, For the Interim Lender Cliffs Quebec Iron Mining ULC.



Page 4

JUDGMENT ON THE MOTION OF THE WABUSH
CCAA PARTIESTO GRANT PRIORITY TO
THE INTERIM LENDER CHARGE AND TO SUSPEND
THE PAYMENT OF CERTAIN PENSION
AMORTIZATION PAYMENTSAND POST-RETIREMENT
EMPLOYEE BENEFITS (#144), AND
RELATED MATTERS

INTRODUCTION
1 These proceedings raise essentially three issues:

1.  Canand should the Court order that the charge in favour of the interim
lender rank ahead of the statutory deemed trusts for payments due by the
debtors to the pension plan?

2. Canand should the Court suspend the debtors' obligation to pay the special
amortization payments to the pension plan?

3. Can and should the Court suspend the debtors' obligation to pay the other
post-employment benefits for the retirees?

BACKGROUND
Theparties

2 OnMay 20, 2015, the Petitioners Wabush Iron Co. Limited and Wabush Resources Inc. and the
Mises-en-cause Wabush Mines (ajoint venture of Wabush Iron and Wabush Resources), Arnaud
Railway Company and Wabush Lake Railway Company Limited (the "Wabush CCAA Parties")
filed amotion for the issuance of an initia order under the Companies' Creditors Arrangement Act?
(CCAA), which was granted on that date by the Court (the "Wabush Initial Order").

3 Prior to thefiling of the motion, Wabush Mines operated the iron ore mine and processing
facility located near the Town of Wabush and Labrador City, Newfoundland and L abrador, and the
port facilities and a pellet production facility at Pointe-Noir, Québec. Arnaud and Wabush Lake
Railway are both federally regulated railways that are involved in the transportation of iron ore
concentrate from the Wabush mine to the Pointe-Noir port.
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The pension plans and other post-employment benefits
4 TheWabush CCAA Parties have two defined benefit pension plans for their employees:

* The pension plan for salaried employees at the Wabush mine and the
Pointe-Noire port hired before January 1, 2013, called the Contributory
Pension Plan for Salaried Employees of Wabush Mines JV, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company; and

* The pension plan for unionized hourly employees at the Wabush mine and
Pointe-Noire port, called the Pension Plan for Bargaining Unit Employees
of Wabush Mines JV, Cliffs Mining Company, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company.

5 Wabush Minesisthe administrator of both plans.

6 Because some of the employees covered by the plans work in Newfoundland and Labrador and
because others work in federally regulated industries, the plans are subject to regulatory oversight
by both the federal pension regulator, the Office of the Superintendent of Financial Institutions
("OSFI"), and the provincial regulator in Newfoundland and Labrador, the Superintendent of
Pensions (the "N&L Superintendent™).

7  The monthly normal cost payments for the plans for 2015 based on avaluation as at January 1,
2014 are $50,494.83 for the hourly plan and $41,931.25 for the salaried plan, for atotal monthly
normal cost payment of $92,46.08. All monthly normal cost paymentsin respect of the plans for
January through April, 2015 have been paid in full.

8 Theplansare underfunded. Based on estimate received from the Wabush CCAA Parties
pension consultant, the Wabush CCAA Parties believe the estimated wind-up deficiencies for the
plans as at January 1, 2015 to be atotal of approximately $41.5 million, consisting of approximately
$18.2 million for the salaried plan and approximately $23.3 million for the hourly plan.

9 TheWabush CCAA Parties are required to pay monthly amortization payments based on the
2014 valuation of $393,337.00 for the hourly plan and $273,218.58 for the salaried plan, for atotal
monthly amortization payment of $666,555.58. All monthly amortization payments in respect of the
plans for January through April, 2015 have been paid in full, save for a shortfall of approximately
$130,000.

10 In addition to the monthly amortization payments, the Wabush CCAA Parties are also
required to make alump sum "catch-up" amortization payment for the plans estimated to be
approximately $5.5 million duein July 2015.
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11 The Wabush CCAA Parties currently provide other post-employment benefits ("OPEBS'),
including life insurance and health care, to former hourly and salaried employees hired before
January 1, 2013, which vary based on whether retirees were formerly members of a bargaining unit
or were non-unionized salaried employees.

12 Asof December 31, 2014, accumulated benefits obligations for the OPEBs totalled
approximately $52.1 million. The premiums required to fund the foregoing OPEBs are
approximately $182,000 a month.

13 Inaddition to the foregoing, there is a supplemental retirement arrangement plan for certain
current and former salaried employees of Wabush Mines JV. The obligations under this plan are
approximately $1.01 million.

TheInterim Financing

14 Prior to filing the motion for the issuance of an initial order, the Wabush CCAA Parties
entered into the Interim Financing Term Sheet with Cliffs Mining Company (the "Interim Lender").
The Interim Lender is asubsidiary of the ultimate parent of the Wabush CCAA Parties.

15 The cash flow statement filed with the motion for the issuance of an initial order showed that
the Wabush CCAA Parties had run out of cash and and were not anticipating any receipts from
operations other than two small rental payments, with the result that they needed the Interim
Financing to continue even their limited operations for the duration of the CCAA process.

16 ThelInterim Financing Term Sheet provided that the Interim Lender would advance a
maximum principal amount of US$10,000,000 to provide for short-term liquidity needs of the
Wabush CCAA Parties while they are under CCAA protection. The Interim Lender's obligation to
advance funds is subject to a number of conditions and covenants, including the following:

* The Interim Lender will have a charge in the principal amount of
CDN$15,000,000 which will have priority over al charges against the
Wabush CCAA Parties property except for certain specified charges;? and

* The Wabush CCAA Parties will not make any special paymentsin relation
to the pension plans or any payments in respect of OPEBs.3

CCAA proceedings

17 Asaresult of the foregoing, the Wabush CCAA Parties asked the Court as part of the Wabush
Initial Order on May 20, 2015 to approve the Interim Financing Term Sheet and to create the
Interim Lender Charge, but not to give the Interim Lender Charge priority over the existing secured
creditors until they had the chance to be heard.
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18 The Monitor filed its Fifth Report in which it recommended that the Court approve the Interim
Financing Term Sheet and the granting of the Interim Lender Charge.

19 Based on the evidence presented at the hearing on May 20, 2015,* the Court granted the
Wabush Initial Order, including the approval of the Interim Financing Term Sheet and the create of
the Interim Lender Charge ranking after the existing secured creditors.

20 The Wabush Initial Order provided for a comeback hearing on June 9, 2015.

21 OnMay 29, 2015, the Wabush CCAA Partiesfiled their "Motion for the issuance of an order
in respect of the Wabush CCAA parties (1) granting priority to certain CCAA charges, (2)
approving a Sale and Investor Solicitation Process nunc pro tunc, (3) authorizing the engagement of
a Sale Advisor nunc pro tunc, (4) granting a Sale Advisor Charge, (5) amending the Sale and
Investor Solicitation Process, (6) suspending the payment of certain pension amortization payments
and post-retirement employee benefits, (7) extending the stay of proceedings, (8) amending the
Wabush Initial Order accordingly", in which they sought various conclusions including (1) an order
granting priority to the Interim Lender Charge over all charges against the Wabush CCAA Parties
property, subject to certain exceptions not relevant here, and (2) an order suspending the payment of
the special payments and the OPEBSs.

22 Inaddition, the Wabush CCAA Parties sent aletter on May 29, 2015 to 2,092 retirees and to
the union representatives to advise them of the hearing on June 9, 2015 and to advise them that they
would present on June 9, 2015 requests that the Interim Lender Charge be given priority over the
deemed trusts relating to pension payments and that the special payments and the payment of the
OPEBs be suspended.

23 Prior to the comeback hearing, the Wabush CCAA Parties and the Monitor received various
notices of objection, which can be classified into two categories as follows:

(@  thefirst category of notices of objection were filed on behalf of (1) the
Administration Portuaire de Sept-1les/Sept-11es Port authority ("SIPA"), (2)
the Iron Ore Company of Canada ("10C"), and (3) MFC Industrial Ltd.,
and pertained to the reservation of certain contractual rights;

(b)  the second category of notices of objection were filed on behalf of (1) the
N&L Superintendent, (2) OSFI, (3) United Steelworkers Locals 6254 and
6285 (the "Union"), and (4) Michael Keeper, Terence Watt, Damien Lebel
and Neil Johnson in their persona capacity and as the proposed
representatives of all non-union employees and retirees of the Wabush
CCAA Parties. These notices of objection will be described more fully
below.
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24 OnJune9, 2015, the Court granted the Wabush comeback motion in part and issued an order,
which reserved the rights of SIPA, |OC and MFC as follows:

[10] DECL ARES that this Order approving the SISP as it relates to the Wabush
CCAA Parties nunc pro tunc is without prejudice to the rights, if ‘any, of the
Administration Portuaire de Sept-1les/Sept-11es Port Authority (hereinafter the
"SIPA"), visavis the Wabush CCAA Parties, including: (i) the rights of the
SIPA, acting as successor in the rights of the National Harbours Board, pursuant
to the agreement referred to and communicated as Exhibit O-1 in support of
SIPA's Notice of objection dated April 13, 2015; and (ii) the rights of SIPA,
acting as successor in the rights of the Canada Ports Corporation, pursuant to the
agreement referred to and communicated as Exhibit O-7 in support of SIPA's
Notice of objection already filed in the Court record and dated April 13, 2015;

[11] DECL ARES that this Order approving the SISP as it relates to the Wabush
CCAA Parties nunc pro tunc is without prejudice to the rights, if any of the Iron
Ore Company of Canada or its related companies (hereinafter the "10C"),
vis-avis the Wabush CCAA Parties, including, but not limited to, the rights
pursuant to the Subscription Agreement dates August 3, 1959 referred to in 10C's
Notice of objection already filed in the Court record and dated April 13, 2015;

[12] DECL ARES that this Order approving the SISP as it relates to the Wabush
CCAA Parties nunc pro tunc is without prejudice to the rights, if any, of MFC
Industrial Ltd. ("MFC") if any, vis-a-visthe Wabush CCAA Parties, including
pursuant to an Amendment and Consolidation of Mining Leases dated September
2, 1959 and related sub-leases (as amended from time to time) as it relates to the
property of Wabush CCAA Parties.

[13] RESERVES theright of IOC, SIPA and of MFC to raise any such rights at
alater stageif need be;

25 The Court scheduled a hearing on June 22, 2015 to deal with the remaining requests of the
Wabush CCAA Partiesin relation to the priority of the Interim Lender Charge and the suspension
of the special payments and the OPEBSs:

[6] RESERVES the rights of Her Mgjesty in right of Newfoundland and
Labrador, as represented by the Superintendent of Pensions, the Syndicat des
Métallos, Section Locale 6254, the Syndicat des Métallos, Section 6285 and the
Attorney General of Canadato contest the priority of the Interim Lender Charge
over the deemed trust(s) as set out in the Notices of Objection filed by each of
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those parties in response to the Motion, which shall be heard and determined at
the hearing schedules on June 22, 2015;

]

[21] ORDERS the request by the Wabush CCAA Parties for an order for the
suspension of payment by the Wabush CCAA Parties of the monthly
amortization payments coming due pursuant to the Contributory Pension Plan for
Salaried Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway
Company and Wabush |ake Railway Company and the Pension Plan for
Bargaining Unit Employees of Wabush Mines, CMC, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company, nunc pro tunc to the
Wabush Filing Date is adjourned to June 22, 2015;

[22] ORDERS the request by Wabush CCAA Parties for an order for the
suspension of payment by the Wabush CCAA parties of the annual lump sum
"catch-up" payments coming due pursuant to the Contributory Pension Plan for
Salaried Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway
Company and Wabush Lake Railway company and the Pension Plan for
Bargaining Unit Employees of Wabush Mines, CMC, Managing Agent, Arnaud
Railway Company and Wabush L ake Railway Company, nunc pro tunc to the
Wabush Filing Date is adjourned to June 22, 2015;

[23] ORDERS the Wabush CCAA Parties request for an order for the
suspension of payment by the Wabush CCAA Parties of other post-retirement
benefits to former hourly and salaried employees of their Canadian subsidiaries
hired before January 1, 2013, including without limitation payments for life
insurance, health care and a supplemental retirement arrangement plan, nunc pro
tunc to the Wabush Filing Date is adjourned to June 22, 2015;

THE POSITION OF THE OBJECTING PARTIES

26  Prior to the hearing on June 22, 2015, the parties exchanged outlines of their respective
arguments. The four retirees also filed the "Motion for an order appointing the
Petitioners-Mises-en-cause as representative of salaried/non-union and retired employees of the
Wabush CCAA Parties’ seeking to be appointed as representatives of salaried/non-union and retired
employees of the Wabush CCAA Parties and to seek funding for their counsel. This motion was
granted by consent on June 22, 2015.
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27 The positions taken by the objecting parties can be summarized as follows:

* Not in the notice of objection, but in the written argument

** |n the notice of objection and the written argument, but partly withdrawn at
hearing

28 Moreover, inits notice of objection and written argument, the Union requests that that one
officer from each of the two locals be designated by the Court as the persons responsible for
responding to questions from unionized retirees of the Wabush CCAA Parties and providing them
with information about their rights and recourses, and that those persons be funded by the Wabush
CCAA Parties.

N& L Superintendent

29 The N&L Superintendent objects to the Wabush CCAA Parties request for a suspension of
the specia payments. He argues that the suspension of the special payments sought by the Wabush
CCAA Parties contravenes Sections 32 and 61(2) of the Newfoundland and L abrador Pension
Benefits Act, 1997° (the "N&L Act").

30 Hedoesnot raise any objection with respect to the suspension of the OPEBs.

31 Inhisnotice of objection, the N& L Superintendent also reserved his right to raise additional
objections. In his written argument, he adds an argument with respect to the priority of the Interim
Lender Charge, which he also claims would contravene Sections 32 and 61(2) of the N&L Act.

32 Inaddition to the foregoing, the N& L Superintendent also claimsin its written argument that
the Wabush CCAA Parties are in aconflict of interest when it comes to the administration of the
pension plans, and suggests that other, less stringent financing alternatives would have been
available.

33 Findly, the N&L Superintendent further claims that additional information with regards to
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paragraphs 83 to 91 of the Wabush Comeback Motion needs to be divulged in order for it to be able
to properly carry out its statutory duties under the N& L Act, including to assess the financial status
of the plans. However, at the hearing, representations were made that information had been
provided and no specific order was sought. The Court reserves the N& L Superintendent's rightsin
this regard.

OSFI

34 Initsnotice of objection, OSFI objects solely to the granting of the priority of the Interim
Lender Charge, and only inasmuch as this would result of a priming rank over the normal cost
payments owing to the pension plans which benefirt from priority under Sections 8 and 36(2) of the
Pension Benefits Sandards Act, 19856 ("PBSA").

35 Initswritten argument, OSFI instead invokes the statutory deemed trust in connection with
outstanding special payments.

36 OSFI now also challenges the suspension of the special payments on the basis that the
Wabush CCAA Proceedings would not constitute a restructuring, but rather aliquidation.

37 According to OSFI, the impact of the deemed trust isto render any and all amount owing to
the pension plans inalienable and exempt from seizure, such that, as aresult, the Interim Lender
Charge could not obtain a security on those assets.

The Union

38 Initsnotice of objection, the Union opposes the suspension of both the special payments and
the OPEBSs, and seeks an order that the Wabush CCAA parties be forced to make such payments
notwithstanding the terms of the Interim Financing Term Sheet.

39 Indoing so, the Union insists on the hardship such a suspension would cause for the retirees,
whose claims are aimentary in nature.

40 The Union also asks the Court to preserve the rank of the deemed trust for amounts owing to
the pension plans, and seeks to have this deemed trust rank ahead of or equal with the Interim
Lender Charge.

41 The notice of objection and the written argument also argue for the appointment of a
representative to handle the numerous queries of union members.

Non-union retirees

42 Intheir notice of objection, the non-union retirees object to the suspension of the OPEBs and
the specia payments sought by the Wabush CCAA Parties on the basis of the significant prejudice
such relief would cause to the retirees.



Page 12

43 Intheir written argument, they argue that such a suspension would in fact amount to a
disclaimer or resiliation of agreements, subject to the provisions of Section 32 CCAA, whichitis
argued were not respected in the case at hand.

44  They add that the conditions of the Interim Lender Term Sheet should not allow the Wabush
CCAA Partiesto circumvent the requirements of said Section 32 CCAA.

45 At the hearing, they indicated that they objected most strenuously to the suspension of the
OPEBS, because of the impact on the retirees. They indicated that they would not object to a
short-term suspension of the special payments, until the Wabush CCAA Parties collected the tax
refunds they were expecting and therefore had funds other than the Interim Financing with which to
make the specia payments.

POSITION OF THE WABUSH CCAA PARTIES

46 The Wabush CCAA Parties argue that they do not have any funds or any source of funds and
therefore that they need the Interim Financing.

47 They also argue that even with the Interim Financing, they do not have any funds available to
continue to pay the specia payments or any of the OPEBS, as the Interim Financing Term Sheet
prohibits such payments.

48 Onthelaw, they argue that the deemed trusts created under the PBSA and the N& L Act are
not effective to protect the special payments or the OPEBs in the CCAA context. As a consequence,
the Interim Lender Charge requested by the Wabush CCAA Parties does not prime any security
under the PBSA or the N&L Act. Further, since those payments are unsecured and relate to
pre-filing services, there is no reason for the Wabush CCAA Parties to make those payments.

49 They therefore argue that the Court should exercise its discretion to give the Interim Lender
Charge priority over the deemed trusts and to suspend the obligation to pay the special payments
and the OPEBs.

POSITION OF THE MONITOR

50 The Monitor filed its Seventh Report for purposes of the comeback hearing.

51 Initsreport, it supports the position taken by the Wabush CCAA Parties.

52 Itslega argument supports the legal argument put forward by the Wabush CCAA Parties.
ISSUESIN DISPUTE

53 Theissuesin dispute can be outlined as follows;
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(@  Can and should the Court order that the Interim Lender Charge rank ahead
of all encumbrances, including statutory deemed trusts?

(b)  Can and should the Court suspend the Wabush CCAA Parties obligation
to pay the special payments?

(c)  Can and should the Court suspend the Wabush CCAA Parties obligation
to pay the OPEBS?

ANALYSIS

54  Thethreeissues have significant overlaps. The Court will nevertheless analyze them
sequentially, and will adopt its previous reasoning to the extent it is relevant.

1. Super-priority of the Interim Lender Charge
General

55 What isat issueisthe conflict between the super-priority of the interim lender charge under
Section 11.2 CCAA and the statutory deemed trusts created by Section 8 PBSA and Section 32 of
the N&L Act.

56 Section 11.2 CCAA alowsthe Court, after considering the factors set out in Section 11.2(4)
CCAA, to create an interim lender charge and to give that charge priority over the claim of any
secured creditor of the debtor:

11.2 (1) On application by a debtor company and on notice to the secured
creditors who are likely to be affected by the security or charge, a court may
make an order declaring that all or part of the company's property is subject to a
security or charge -- in an amount that the court considers appropriate -- in
favour of a person specified in the order who agrees to lend to the company an
amount approved by the court as being required by the company, having regard
to its cash-flow statement. The security or charge may not secure an obligation
that exists before the order is made.

(2)  Thecourt may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

(3  Thecourt may order that the security or charge rank in priority over any security
or charge arising from a previous order made under subsection (1) only with the
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consent of the person in whose favour the previous order was made.

(4) Indeciding whether to make an order, the court is to consider, among other
things,

(@  theperiod during which the company is expected to be subject to
proceedings under this Act;

(b)  how the company's business and financial affairs are to be managed
during the proceedings,

(c) whether the company's management has the confidence of its major
creditors,

(d) whether the loan would enhance the prospects of a viable compromise
or arrangement being made in respect of the company;

(e)  thenature and value of the company's
property;

(f) whether any creditor would be materially prejudiced as aresult of the
security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

(Emphasis added)

57 OSFI and the N& L Superintendent, supported by the Union, argue that Section 11.2 CCAA
does not allow the Court to give the interim lender charge priority over the deemed trustsin pension
matters created by their respective legidations.

58 The argument put forward by OSFI and the N& L Superintendent is essentially that the
employer is deemed to hold the amounts in trust, and therefore they are not "part of the company's
property" and cannot be charged under Section 11.2 CCAA.
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59 TheWabush CCAA Parties argue that there is a conflict between the legidlation creating the
deemed trusts and the CCAA and that the CCAA must prevail:

* The CCAA prevails over the PBSA as a matter of statutory interpretation
of two pieces of federal legislation, and

* The CCAA prevails over the N& L Act because of the constitutional
doctrine of federal paramountcy.

60 Because the arguments are different with respect to the PBSA and the N&L Act, the Court
will deal with them separately.

61 These are not new issues. The courts, including the Supreme Court, have been called upon to
deal with the effect of federal and provincial deemed trusts in the insolvency context on numerous
occasions. There have also been a number of statutory amendments, some designed to overturn the
results of judgments.

62 Because of the urgency of rendering judgment in this matter, the Court will not embark on an
exhaustive analysis of all of these judgments and amendments.

Effectiveness of the PBSA deemed trust in CCAA proceedings
63 OSFI relies on Sections 8(1) and (2) and 36(2) of the PBSA, which provide as follows:

8. (1) An employer shall ensure, with respect to its pension plan, that the
following amounts are kept separate and apart from the employer's own moneys,
and the employer is deemed to hold the amounts referred to in paragraphs (a) to
(c) in trust for members of the pension plan, former members, and any other
persons entitled to pension benefits under the plan:

(a) the moneysin the pension fund,

(b) an amount equal to the aggregate of the following payments that have
accrued to date:

M) the prescribed payments, and

(i) the payments that are required to be made under a workout
agreement; and
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(c) dl of the following amounts that have not been remitted to the pension
fund:

M) amounts deducted by the employer from members remuneration,
and

(i)  other amounts due to the pension fund from the employer,
including any amounts that are required to be paid under subsection
9.14(2) or 29(6).

(2) Intheevent of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
shall be deemed to be separate from and form no part of the estate in liquidation,
assignment or bankruptcy, whether or not that amount has in fact been kept
separate and apart from the employer's own moneys or from the assets of the
estate.

36. (2) Any agreement or arrangement to assign, charge, anticipate or give as
security

(@ any benefit provided under a pension
plan, or

(b) any money withdrawn from a pension fund pursuant to section 26 is
void or, in Quebec, null.

(Emphasis added)

64 The deemed trust created by Section 8 PBSA isintended to cover al amounts due by the
employer to the pension fund. These would include the normal payments, as well as the special
payments.

65 Section 8(1) PBSA requires the employer to keep the required amounts separate and apart
from its own moneys, and deems the employer to hold them in trust. In the present matter, the
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required amounts have not been kept separate and apart and the assets subject to the trust have been

comingled with other assets. Pursuant to the decision of the Supreme Court in Sparrow Electric, the
consequence is that the trust created by Section 8(1) PBSA does not exist because the subject-matter
of the trust cannot be and never was identifiable.”

66 Asaresult, the relevant provision is Section 8(2) PBSA which provides that the amount shall
be deemed to be separate and apart, whether or not that amount has in fact been kept separate and
apart from the employer's own moneys or from the assets of the estate.

67 However, Section 8(2) PBSA only applies "[i]n the event of any liquidation, assignment or
bankruptcy of an employer". It attaches to any property which lawfully belongs to the employer
when the triggering event occurred.8

68 Theissue of the triggering event could be determinative in the present case. If the triggering
event has not occurred, then there is no deemed trust and no obstacle to the Court granting the
priority required by the Interim Lender.

69 Itisclear that there has been no assignment or bankruptcy in the present matter. Further, there
isno liquidation under Part XV1I1 of the Canada Business Corporations Act® or equivalent
provincia legisation. A CCAA proceeding does not appear to trigger the application of Section
8(2) PBSA. However, OSFI argues that these CCAA proceedings are really aliquidation, because it
isvery likely that the ongoing sale process will result in the sale of all of the assets of the Wabush
CCAA Parties.

70 Ininterpreting the word "liquidation” in Section 8(2) PBSA, and in particular whether it
includes a liquidation under the CCAA ,1° the Court will consider more generally how the deemed
trust under Section 8(2) PBSA is dealt with under the CCAA.

71 It must be emphasized at the outset that the deemed trust under Section 8(2) PBSA isnot a
deemed trust in favour of the Crown. Thisisafundamental distinction. Section 37(1) CCAA, which
renders all deemed trusts in favour of the Crown ineffective in the CCAA context, subject to certain
exceptions, has no application to the deemed trust under Section 8(2) PBSA. Asaresult, many of
the cases cited to the Court, which deal with the effectiveness of deemed trustsin favour of the
Crown, must be applied with caution in the present circumstances.

72 Inparticular, the Wabush CCAA Parties rely on language in the Supreme Court's judgment in
Century Services!! that must be read carefully. Justice Deschamps refersin paragraph 45 to "the
general rule that deemed trusts are ineffective in insolvency”. There is no such general rule, other
than Section 37(1) CCAA (and Section 67(2) of the Bankruptcy and Insolvency Act'?) which applies
only to deemed trusts in favour of the Crown. She begins the paragraph with areference to the
predecessor of Section 37(1) CCAA and she refers throughout the paragraph to Crown claims and
Crown priorities. She must be referring to Crown deemed trusts in that sentence as well. Justice
Fish's comments in paragraph 95 must be similarly limited. The Court respectfully disagrees with
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Justice Schrager in Aveos! on thisissue and concludes that there is no general rule that deemed
trusts in favour of anyone other than the Crown are ineffective in insolvency. Deemed trusts will be
interpreted restrictively as exceptions to the general principle that the assets of the debtor are
available for al of the creditors,2 but thereis no general rule that they are ineffective.

73 However, other provisions of the CCAA deal expressly with pension obligations. Sections
6(6) and 36(7) CCAA were added to the CCAA in 2009. They provide that an arrangement can only
be sanctioned or an asset sale approved by the Court, if provision is made for the payment of certain
enumerated pension obligations, including deductions from employee salaries and normal cost
contributions of the employer, but not including special payments.

74 Itisdifficult to reconcile Sections 6(6) and 36(7) CCAA with a broad interpretation of Section
8(2) PBSA. Why would the legidator give specific protection to the normal payments by amending
the CCAA in 2009 if the deemed trust protecting not only the normal payments but also the special
payments was effective in the CCAA context? Why would the legislator not protect the special
payments under Sections 6(6) and 36(7) CCAA if they were already protected under a deemed
trust? What happens to the deemed trust for the special paymentsif there is an arrangement or an
asset sale? Because both statutes were adopted by the same legislator, we must try to determine the
legidlator's intent.

75 In Century Services, the Supreme Court was faced with a conflict between the deemed trust
for GST and the CCAA.. Justice Deschamps adopted "a purposive and contextual analysisto
determine Paliament's true intent”.15> She concluded that the deemed trust for GST did not apply in a
CCAA proceeding, even though the language in the Excise Tax Actl6 provided that the deemed trust
was effective notwithstanding any law of Canada other than the BIA. She attached importance to
the "internal logic of the CCAA".1/

76 Moreover, in Indalex, Justice Deschamps referred to the conclusions of a Parliamentary
committee which had considered extending the protection afforded the beneficiaries of pension
plans. The committee made the policy decision not to extend that protection. Justice Deschamps
concluded that "courts should not use equity to do what they wish Parliament had done through
legidlation."18

77 The Court therefore adopts the following reasoning to resolve the conflict in the present case:

Given that the pension provisions of the BIA and CCAA came into force much
later than s. 8 of the PBSA, normal interpretation would require that the later
legislation be deemed to be remedial in nature. Likewise, since those provisions
of the BIA and CCAA are the more specific provisions, normal interpretation
would take them to have precedence over the general. Finaly, the limited scope
of the protection given to pension claims in the BIA and the CCAA would, by
application of the doctrine of implied exclusion, suggest that Parliament did not
intend there to be any additional protection. In enacting BIA subs. 60(1.5) and
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65.13(8) and ss. 81.5 and 81.6 and CCAA subs. 6(6) and 37(6), while not
amending subs. 8(2) of the PBSA (by adding explicit priority language or by
removing the insolvency trigger), Parliament demonstrated the intent that
pension claims would have protection in insolvency and restructurings only to
the limited extent set out in the BIA and the CCAA.®

(Emphasis added)

78 For al of these reasons, the Court concludes that Parliament's intent is that federal pension
claims are protected in insolvency and restructurings only to the limited extent set out in the BIA
and the CCAA, notwithstanding the potentially broader language in the PBSA.

79 Inthe aternative, the Court could conclude that a liquidation under the CCAA does not fall
within the term "liquidation” in Section 8(2) PBSA such that there has been no triggering event.

80 Either way, the Court concludes that the deemed trust under Section 8(2) PBSA does not
prevent the Court from granting priority to the Interim Lender Charge, if the conditions of Section
11.2 CCAA are met.

Effectiveness of the N& L Act deemed trust in CCAA proceedings

81 TheN&L Superintendent relies on the combined effect of Sections 32 and 61(2) of the N&L
Act:

32. (1) An employer or a participating employer in a multi-employer plan shall
ensure, with respect to a pension plan, that

(@  themoney in the pension fund;

(b)  anamount equal to the aggregate of

(i)  thenorma actuaria cost, and

(i)  any special payments prescribed by the regulations, that have
accrued to date; and

©
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M) amounts deducted by the employer from the member's
remuneration, and

(i)  other amounts due under the plan from the employer that have not
been remitted to the pension fund

are kept separate and apart from the employer's own money, and shall be
considered to hold the amounts referred to in paragraphs (a) to (c) in trust for

members, former members, and other persons with an entitlement under the plan.

In the event of aliquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that under subsection (1) is considered to be held in

trust shall be considered to be separate from and form no part of the estate in

liguidation, assignment or bankruptcy, whether or not that amount has in fact
been kept separate and apart from the employer's own money or from the assets
of the estate.

Where apension plan is terminated in whole or in part, an employer who is
required to pay contributions to the pension fund shall hold in trust for the
member or former member or other person with an entitlement under the plan an
amount of money equal to employer contributions due under the plan to the date
of termination.

An administrator of a pension plan has alien and charge on the assets of the
employer in an amount equal to the amount required to be held in trust under
subsections (1) and (3).

61. (1) On termination of a pension plan, the employer shall pay into the pension
fund all amounts that would otherwise have been required to be paid to meet the
requirements prescribed by the regulations for solvency, including

(@ anamount equal to the aggregate of

(i)  thenorma actuaria cost, and
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(i) specia payments prescribed by the regulations, that have accrued
to the date of termination; and

()

() amounts deducted by the employer from members remuneration,
and

(i) other amounts due to the pension fund from the employer that have
not been remitted to the pension fund at the date of termination.

(2)  Where, on the termination, after April 1, 2008, of a pension plan, other than a
multi-employer pension plan, the assets in the pension fund are less than the
value of the benefits provided under the plan, the employer shall, as prescribed
by the regulations, make the payments into the pension fund, in addition to the
payments required under subsection (1), that are necessary to fund the benefits
provided under the plan.

(Emphasis added)

82 Thekey provision, Section 32(2) of the N&L Act, isvirtually identical to Section 8(2) PBSA.
As aresult, much of the analysis set out above applies here as well.

83 However, the analysistakes a different turn once one reaches the conclusion that it is difficult
to reconcile the broad deemed trust under Section 32(2) of the N& L Act with the more limited
protection under Section 6(6) and 36(7) CCAA.

84 Thisisaconflict between provincial legislation and federal legislation. Constitutional doctrine
instructs the courtsto try to interpret the federal and provincial legislation in such away asto avoid
the conflict, but thisis not the same exercise as trying to find the intent of a single legislator who
adopted conflicting pieces of legidlation.

85 For the purposes of this analysis, the Court will assume that the N&L Actisvaidandis
intended to be effective in an insolvency context. This means that the province granted greater
protection to pension obligations than the federal legislator recognized in the CCAA. The principles
of interpretation set out above do not apply to resolve a conflict between a federal statute and a
provincial statute. Thereis no basis for interpreting the statutes in such away as to make them
consistent.
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86 Thereisalso apotential conflict with respect to the priority of the interim Lender Charge:
under Section 11.2 CCAA, the Court can create an interim lender charge over all of the debtor's
property and giveit priority over al other charges, except that the province has created a deemed
trust which, if it is effective, subtracts assets from the debtor's property and makes them unavailable
to be charged in favour of the interim lender.

87 The question is therefore whether the province can create such a charge that could prevent the
Court from granting priority to an interim lender charge.

88 The Supreme Court in Indalex held in the circumstances of that case, that the interim lender
charge had priority over the provincial deemed trust by reason of the application of the doctrine of
federal paramountcy, because the CCAA's purpose would be frustrated without the interim lender
charge.?® Thetria judge in Indalex had rejected the deemed trust and therefore had not considered
the doctrine of paramountcy. However, in granting the interim lender charge, he had considered the
factorsin Section 11.2(4) CCAA and had concluded that the interim lender charge was necessary
and in the best interest of Indalex and its stakeholders. The Supreme Court held that these findings
were sufficient for paramountcy to apply.

89 Asaresult, the Court can give priority to the Interim Lender Charge over the deemed trust
under the N& L Act if the test for federal paramountcy is met. The Court will consider the
paramountcy issue as part of its analysis of the factors under Section 11.2(4) CCAA.

Factorsunder Section 11.2(4) CCAA

90 Section 11.2(4) CCAA sets out anon-exhaustive list of the factors the Court should consider
before it creates an interim lender charge:

(4)  Indeciding whether to make an order, the court is to consider, among other

things,

(@  theperiod during which the company is expected to be subject to proceedings
under this Act;

(b)  how the company's business and financial affairs are to be managed during the
proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or
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arrangement being made in respect of the company;

the nature and value of the company's

property;

(f) whether any creditor would be materially
prejudiced as aresult of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

91 The Court already considered those factors when it decided to create the Interim Lender
Charge on May 20, 2015.

92 In hisFifth Report dated May 19, 2015, the Monitor provided the following comments on the
factors listed in Section 11.2(4) CCAA:

(@

(b)

(©)

The period during which the company is expected to be subject to proceedings
under the CCAA

While the deadline for the submission of binding offers pursuant to the SISP has
yet to be set, based the Wabush May 18 Forecast and preliminary discussions
regarding the potential timeline for the completion of the SISP, it is believed that
the Interim Financing Term Sheet provides sufficient liquidity to enable the
Wabush CCAA Parties to complete the SISP,

How the company's business and affairs are to be managed during the
proceedings

The Wabush CCAA Parties senior personnel and Boards of Directorsremainin
place to manage the business and affairs of the Wabush CCAA Parties. The
Wabush CCAA Parties and their management will also have the benefit of the
expertise and experience of their legal counsel and the Monitor;

Whether the company's management has the confidence of its major creditors

The largest creditors of the Wabush CCAA Parties are affiliated companies who
the Monitor understands to have confidence in the Wabush CCAA Parties
management. Other major creditors include the pension plans described in the
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May 19 Motion, employee groups in respect of other post-retirement benefits and
various contract counterparties. None of the major creditors has to date expressed
any concern to the Monitor in respect of the Wabush CCAA Parties
management;

Whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the company

Based on the Wabush May 18 Forecast, without the Interim Facility the Wabush
CCAA Parties would be unable to pay their obligations, maintain their assets or
complete the SISP. The Wabush CCAA Parties and the Monitor are of the view
that approval of the Interim Facility would likely enhance the prospects of
generating recoveries for stakeholders, whether through a sale or arestructuring
plan;

The nature and value of the company’s property

The Wabush CCAA Parties assets are described in the May 19 Motion, and
consist primarily of real estate, equipment, inventory and income tax receivables.
The value of the Wabush CCAA Parties property will be determined through the
SISP. Nothing has come to the attention of the Monitor in respect of the nature of
the Wabush CCAA Parties property that, in the Monitor's view, ought to be
given particular consideration in connection with the Interim Lender Charge;

Whether any creditor would be materially prejudiced as a result of the proposed
Charge

The proposed Interim Facility will provide the Wabush CCAA Parties the
opportunity to complete the SISP and to maximize recoveries for stakeholders.
Borrowings under the Interim Financing Term Sheet are limited to a maximum
of US$10 million. The Interim Lender Charge secures only the Interim Financing
Obligations and is limited to $15 million. The Monitor is of the view that any
potential detriment caused to the Wabush CCAA Parties creditors by the Interim
Lender Charge should be outweighed by the benefits that it creates; and

Other potential considerations
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(g0 TheMonitor has researched the terms of recent interim financings based on
information publicly available, a summary of which is attached hereto as
Appendix C. Based on this research and Monitor's experience, the Monitor
believes that the terms of the Interim Financing Term Sheet are in line with or
better than market. The Monitor is of the view that the Interim Financing Term
Sheet represents the best alternative available in the circumstances that would
provide access to financing within the necessary timeframe.

93 Inhistestimony before the Court on May 20, 2015, Clifford Smith testified that the Wabush
CCAA Parties had attempted to obtain financing elsewhere, but that only arelated party was willing
to provide financing.

94  The Court makes the following findings:

* The Sale and Investor Solicitation Process (SISP) isin the interests of the
Wabush CCAA Parties and their stakeholders because it should lead to
greater recovery;

* Without new financing, the Wabush CCAA Parties do not have enough
cash to complete the SISP. The cash flow projection attached to the Fifth
Report shows the Wabush CCAA Parties running out of cash in the week
ending May 22, 2015;

* Without new financing, it is therefore likely that the Wabush CCAA
Parties will go bankrupt;

* The Wabush CCAA Parties and the Monitor have not identified any other
sources of new financing;

* The terms and conditions of the Interim Financing are reasonable, and the
security islimited to the amount of the new financing.

95 Thisissufficient for the Court to conclude that the Interim Financing should be approved and
the Interim Lender Charge should be granted with priority over the deemed trust under the PBSA, if
it is effectivein the CCAA context.

96 With respect to the deemed trust under the N& L Act, there is the added issue of whether
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giving effect to the deemed trust would frustrate the federal purpose under the CCAA. Under the
Interim Lender Term Sheet, the super-priority is acondition precedent to the Interim Lender's
obligation to advance the funds. That condition will not be met if the Court gives effect to the
deemed trust under the N& L Act, which puts the financing at risk.

97 The objecting parties argue that the Court's jurisdiction to make appropriate orders should not
be ousted by the terms of the Interim Lender Term Sheet. However, there is nothing peculiar about
this provision in the Interim Lender Term Sheet. The importance of the super-priority to interim
lenders has consistently been recognized by the courts. As stated by the Supreme Court in Indalex:

... case after case has shown that "the priming of the DIP facility is akey aspect
of the debtor's ability to attempt a workout" (J.P. Sarra, Rescue! The Companies
Creditors Arrangement Act (2007), at p. 97). The harsh redlity isthat lending is
governed by the commercial imperatives of the lenders, not by the interests of the
plan members or the policy considerations that lead provincial governments to
legislate in favour of pension fund beneficiaries.2!

(Emphasis added)
98 Similarly, Justice Morawetz stated in Timminco:

[49] In the absence of the court granting the requested super priority, the
objectives of the CCAA would be frustrated. It is neither reasonable nor realistic
to expect acommercially motivated DIP lender to advance fundsin a DIP facility
without super priority. The outcome of afailure to grant super priority would, in
all likelihood, result in the Timminco Entities having to cease operations, which
would likely result in the CCAA proceedings coming to an abrupt halt, followed
by bankruptcy proceedings. Such an outcome would be prejudicial to all
stakeholders, including CEP and USW .22

(Emphasis added)

99 The objecting parties also plead that the Interim Lender isrelated to the Wabush CCAA
Parties and therefore has interests which might be different than those of an arm's length lender.

100 However, thereis no evidence that gives credence to the suggestion that the Interim Lender
will advance funds without the super-priority. To the contrary, the attorney representing the Interim
Lender made it clear at the hearing that there would be no advance of fundsif the super-priority was
not confirmed. Further, the Court is not satisfied that it has the jurisdiction to order the Interim
Lender to advance the funds on terms other than those that it has accepted.
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101 Inall of these circumstances, the Court concludes that giving effect to the deemed trust under
the N&L Act carries a seriousrisk of frustrating the CCAA process. The Court therefore concludes
that the doctrine of federal paramountcy is engaged, and it concludes that the N& L Act is not
effective to that extent.

102 The Court will therefore order that the Interim Lender Charge shall have priority over the
deemed trusts under the PBSA and the N&L Act.

2. Suspension of special payments

103  Further, the Wabush CCAA Parties asked that their obligation to make the specia payments
to the pension plans be suspended.

104 The Courts have consistently recognized ajurisdiction to suspend the obligation to make
specia payments and OPEB payments "when necessary to enhance liquidity to promote the survival
of acompany in financial distress."%3

105 Severa reasons underlie the existence of thisjurisdiction.

106 First, the normal pension payments that the employer isrequired to make relate to the current
services rendered by the current employees and the Court's jurisdiction to affect those paymentsis
limited by the principle that the debtor must pay for current services. However, the special

payments relate to a deficit that has accumulated in the pension plan. Pension benefits are deferred
compensation for services that were provided by the retiree while he or she was an employee.?* Asa
result, the special payments relate to services provided to the employer before the filing, and as
such, they can be qualified as pre-filing obligations.2>

107  Second, the specia payments are unsecured in the CCAA context. Sections 6(6) and 36(7)
create apriority in the CCAA context for the normal payments but not for the special payments. As
discussed above, the deemed trust under Section 8(2) PBSA has no effect ina CCAA proceeding,
and the deemed trust under Section 32(2) of the N&L Act, in purporting to create a security interest
not recognized under the CCAA, is not effective to the extent that it conflicts with the CCAA .26

108 Asaresult, the payment of the special payments would constitute payments to an unsecured
pre-filing creditor, which could be qualified as preferential in the sense that no other unsecured
pre-filing creditor is being paid.

109 Inany event, even without this characterization, the courts have a broad discretion under the
CCAA to render orders that are necessary to allow the debtor to make a proposal to its creditors.

110 Intheexercise of thisdiscretion, it isimportant to consider the facts.

111 The specia payments for the two plans are made up of monthly amortization payments in the
amount of $666,555.58 per month and a lump sum "catch-up" amortization payment of
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approximately $5.5 million due in July 2015.

112 The Wabush CCAA Parties do not have the funds available to make these payments. The
cash flow statements filed with the Court show that the Wabush CCAA Parties need the funds from
the Interim Financing to meet their current obligations other than the special payments. The Interim
Lender Term Sheet expressly requires the Wabush CCAA Parties not to make any special
payments. As aresult, forcing the Wabush CCAA Parties to make the special payments would lead
to adefault under the Interim Financing and alikely bankruptcy.2’

113 The objecting parties criticize the position taken by the Interim Lender in prohibiting the
payment of the special payments.

114 However, the position taken by the Interim Lender in thisfile is consistent with the position
taken by other interim lenders in other files:

[55] Fairfax [the interim lender] aindiqué au Tribunal que ce financement avait
été octroyé pour financer les activités courantes de Bowater et ne pouvait ainsi
étre utilisé pour payer les cotisations d'équilibre aux régimes de retraite. Le
financement est aussi sujet au respect de différents ratios de solvabilité. 2

115 Moreover, the Interim Lender's position makes sense as a commercia matter. Why should
the Interim Lender advance funds that will be used to pay someone else's debt, particularly one
which is pre-filing and unsecured? It is the Interim Lender's intention to fund the Wabush CCAA
Parties with the amount required to get them through the SISP so that they can repay theloan. It is
not in the Interim Lender's interest to fund preferential payments to unsecured pre-filing creditors.
The language cited above about the harsh commercial realities of interim financing applies here as
well.

116 Moreover, the Court is being asked to suspend the obligation to make the special payments,
and is not being asked to alter the collective agreement or extinguish the obligation to pay these
amounts.?®

117 Asaresult, the beneficiaries of the pension plans would not be prejudiced by this suspension.
The wind-up deficiencies for the two pension plans as at January 1, 2015 are estimated to be a total
of approximately $41.5 million. The purpose of the special paymentsis to reduce that deficiency
and to improve the situation over time such that the beneficiaries will receive the full amountsto
which they are entitled. The suspension of the special payments means that their position is not
improved, but it is not worsened. Their debt remains and benefits from whatever priority it is
entitled to at law.

118 For all of these reasons, the Court will order the suspension of the specia paymentsto the
pension funds.
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3. Suspension of the OPEBs

119 The Wabush CCAA Parties currently provide OPEBSs, including life insurance and health
care, to former hourly and salaried employees.

120 Asof December 31, 2014, accumulated benefits obligations for the OPEBs totalled
approximately $52.1 million. The premiums required to fund the foregoing OPEBs are
approximately $182,000 a month.

121 Inaddition to the foregoing, there is a supplemental retirement arrangement plan for certain
current and former salaried employees of Wabush Mines JV. The obligations under this plan are
approximately $1.01 million.

122 The Wabush CCAA Parties do not have any funding available to continue to pay any of the
foregoing OPEBS, as the Interim Financing Term Sheet prohibits such payments. They seek an
order from the Court suspending the payment of the OPEBSs nunc pro tunc to the Wabush Filing
Date.

123 Thereasoning as to the existence and the exercise of the discretion to suspend these
payments is much the same as for the special payments. The Wabush CCAA Parties do not have the
funds to make the payments, and the Interim Lender Term Sheet does not allow them to make these
payments. These amounts relate to services provided pre-filing and they are unsecured. They arein
a sense even less secured than the special payments because the deemed trusts created by the PBSA
and the N& L Act do not purport to cover these payments.

124  Theretirees plead that there are two important differences.

125 Firgt, the amount at issue is only $182,000 per month. The retirees suggest that the Wabush
CCAA Parties should be able to find this amount somewhere. The Wabush CCAA Parties continue
to argue that they do not have the funds with which to make these payments, and the Interim Lender
Term Sheet in any event prevents them from making these payments. Given the cash flow statement
filed with the Court and the language of the Interim Lender Term Sheet, the Court accepts that the
Wabush CCAA Parties do not have the funds.

126 The second difference pleaded by the retireesis that they suffer aclear prejudice. The
OPEBs are provided through an insurance policy, and if the Wabush CCAA Partiesfail to pay the
premium, the policy will be cancelled, leaving the retirees with no health insurance and only aclaim
against the insolvent Wabush CCAA Parties. The Court assumes this to be correct and accepts that
thiswill cause hardship to the retirees.

127 Theretirees argue that thisis equivalent to a disclaimer or resiliation of the insurance
contract by the Wabush CCAA Parties, which isinvalid because the formalities under Section 32(1)
CCAA were not followed, and the test under Section 32(4) CCAA for the Court to authorize the
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disclaimer or resiliation was not met. Section 32(4)(c) provides that one of the factorsto be
considered is "whether the disclaimer or resiliation would likely cause significant financial hardship
to aparty to the agreement.”

128 Thisargument does not withstand scrutiny.

129 Thereisatri-partite relationship. The employer has obligations to the beneficiaries, and has
entered into an insurance policy with the insurer so that the insurer provides those benefits to the
beneficiaries. If the employer stops paying the premiums, the insurer will terminate the insurance
policy. This does not affect the employer's obligations to the beneficiaries,3 but the beneficiaries
will be left with an insolvent debtor instead of the insurer.

130 However, the contract that is being terminated is the contract between the Wabush CCAA
Parties and the insurer for the benefit of the beneficiaries. The counter-party istheinsurer. It is not
suggested that the insurer will suffer any significant financial hardship as aresult of the termination
of the contract. The contract between the Wabush CCAA Parties and the beneficiaries is not being
terminated.

131 Moreover, the Wabush CCAA Parties are not disclaiming or resiliating the contract. The
Wabush CCAA Parties are seeking authorization to stop paying under a contract, just as they have
undoubtedly stopped paying under a number of other contracts. When the debtor defaults, the
counter-party has a number of options, including terminating the contract. Even if termination by
the counter-party isthe likely result, asin this case, it does not mean that the debtor has disclaimed
or resiliated the contract. Otherwise, the debtor would have to follow the formalities and pass the
test in Section 32 CCAA every time it defaulted under a contract.

132 At theend of the day, the answer is the same as for the special payments, and the payment of
the OPEBs should also be suspended.3!

133 The Court isvery mindful of the hardship that the suspension of the OPEB payments and the
termination of the insurance policy will cause to the beneficiaries. Unfortunately, that hardship
appears to be inevitable. Even if the Court ordered the Wabush CCAA Partiesto keep paying the
premium during the SISP, that would be only atemporary solution and it isvery likely if not
inevitable that following the conclusion of the SISP, the Wabush CCAA Parties will cease their
operations and the insurance policy will be terminated.

4. Breach of fiduciary duties

134 The objecting parties also pleaded that Wabush Minesisin asituation of conflict of interest
because it is both the administrator of the pension plans and one of the Wabush CCAA Parties
seeking relief with respect to the pension plans.

135 ThePBSA andthe N&L Act allow the employer to act as administrator, and the insolvency
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of the employer inevitably leads to the type of potential conflict in which Wabush Mines finds
itself.

136 Consistent with the views expressed by the Supreme Court in Indalex, the Court concludes
that the giving of notice to the regulators, the Union and the retirees, the postponement of the
hearing from June 9, 2015 to June 22, 2015 to allow the objecting parties to present their arguments,
and the consent to the motion presented by the four retirees for arepresentation order allowing them
to represent all salaried/non-union employees and retirees and related beneficiaries at the expense of
the Wabush CCAA Parties, all show that the employer acted in good faith in away consistent with
its fiduciary duties to the beneficiaries of the pension plans.3?

5. Representation order sought by the Union

137 The Union requests that one officer from each of the two locals be designated by the Court as
the persons responsible for responding to questions from unionized retirees of the Wabush CCAA
Parties and providing them with information about their rights and recourses. Further, the Union
asks that those persons be funded by the Wabush CCAA Parties.

138 Theindividualsthat the Union proposes are officers of the two locals. The Unionis
essentially asking the Court to designate these individuals and to order that a portion of their salary
be paid by the Wabush CCAA Parties. At the present time, the Union estimates that the two
individuals spend one half of their time responding to calls, although that time seemsto be
decreasing. The admissionsfiled in lieu of the testimony of Frank Beaudin refer to the volume of
calls received by the Union since the May 29, 2015 letter was sent to the retirees.

139 The Monitor is a Court officer whose duties include providing information of this nature.
However, the Court aso recognizes that the Union has received and will continue to receive calls
from the unionized retirees. It is appropriate for the Union to provide information to its retired
members and to designate specific individuals to provide the information in order to ensure that
there is consistency in the information provided.

140 However, thisis not a matter that requires the intervention of the Court. The Union can
handle matters of communications with its former members without a Court order. The Union does
not seek an order that it be authorized to represent these unionized retirees. If the Union were to
make such a motion, the Court would have to consider whether there is a potential conflict between
the current employees and the retirees.

141 Further, the Court does not consider it appropriate that the Wabush CCAA Parties be ordered
to pay part of the salary of the two individuals. They are salaried union officers. Providing
information of this nature is within their functions.

142  For these reasons, the Union's motion will be dismissed.
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FOR THESE REASONS, THE COURT:

143 DISMISSES the contestations by Her Mgjesty in right of Newfoundland and L abrador,
represented by the Superintendent of Pensions, the Attorney General of Canada and the Syndicat
des Métallos, Section Locale 6254 and the Syndicat des Métallos, Section Locale 6285 to the
priority of the Interim Lender Charge over deemed trusts, as set out in paragraph 47 of the Wabush
Initial Order, as amended on June 9, 2015, and CONFIRM Sthe priority of the Interim Lender
Charge over deemed trusts, as set out in paragraph 47 of the Wabush Initial Order, as amended on
June 9, 2015;

144 ORDERS the suspension of payment by the Wabush CCAA Parties of the monthly
amortization payments coming due pursuant to the Contributory Pension Plan for Salaried
Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company and Wabush
Lake Railway Company and the Pension Plan for Bargaining Unit Employees of Wabush Mines,
CMC, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro
tunc to the Wabush Filing Date;

145 ORDERS the suspension of payment by the Wabush CCAA parties of the annua lump sum
"catch-up" payments coming due pursuant to the Contributory Pension Plan for Salaried Employees
of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company and Wabush L ake Railway
Company and the Pension Plan for Bargaining Unit Employees of Wabush Mines, CMC, Managing
Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro tunc to the
Wabush Filing Date;

146 ORDERS the suspension of payment by the Wabush CCAA Parties of other post-retirement
benefits to former hourly and salaried employees of their Canadian subsidiaries hired before
January 1, 2013, including without limitation payments for life insurance, health care and a
supplemental retirement arrangement plan, nunc pro tunc to the Wabush Filing Date.

147 DISMISSES the Motion to Modify the Initial Order presented by the Syndicat des Métallos,
Section Locale 6254 and the Syndicat des Métallos, Section Locale 6285;

148 WITHOUT COSTS.

THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

1 R.S.C. 1985, c. C-36, as amended.

2 Sections 7(1) and 8(2) of the Interim Financing Term Sheet
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3 Section 25(h), which does specify that the Wabush CCAA Parties shall be entitled to make
normal cost payments under defined benefit plans.

4 The Court heard the evidence of Clifford Smith, an officer of the Wabush CCAA Parties,
and Nigel Meakin, arepresentative of the Monitor.

5 SNL 1996, c. P-4.01, as amended.

6 R.S.C. 1985, c. 32 (2nd Supp.), as amended.

7 Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, par. 28.
8 Ibid, par. 38.

9 R.S.C. 1985, c. C-44, as amended.

10 In Aveos Fleet Performance Inc./Aveos Performance aéronautique inc. (Arrangement
relatif a), 2013 QCCS 5762, par. 66, Justice Schrager (then of this Court) leaves open the
possibility that the liquidation of Aveos under the CCAA may have triggered Section 8(2)
PBSA.

11 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379.
12 R.S.C. 1985, c. B-3, as amended.
13 Aveos, supra note 10, par. 74-75.

14 White Birch Paper Holding Company (Arrangement relatif a), 2012 QCCS 1679, par.
141-142.

15 Century Services, supra note 11, par. 44.
16 R.S.C. 1985, c. E-15, as amended.
17 Century Services, supra note 11, par. 46.

18 Sun Indalex Finance, LLC v. United Seelworkers, 2013 SCC 6, [2013] 1 S.C.R. 271, par.
81-82. See also Aveos, supra note 10, par. 77.

19 Sam Babe, "What About Federal Pension Claims? The Status of Pension Benefits
Sandards Act, 1985 and Pooled Registered Pension Plans Act Deemed Trust Claimsin
Insolvency” (2013), 28 N.C.D.Rev. 25, p. 30.

20 Indalex, supra note 18, par. 60. See a'so White Birch, supra note 14, par. 217; Timminco
Itée (Arrangement relatif &), 2014 QCCS 174, par. 85.
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21 Indalex, supra note 18, par. 59

22 Timminco Limited (Re), 2012 ONSC 948, par. 49. This passage was quoted with approval
in White Birch, supra note 14, par. 215.

23 Aveos, supra note 10, par. 88. See also White Birch Paper Holding Company
(Arrangement relatif a), 2010 QCCS 764, par. 94-100; AbitibiBowater inc. (Arrangement
relatif a), 2009 QCCS 2028, par. 27, 31-32; Papiers Gaspésia Inc., Re, 2004 CanL Il 40296
(QC CY9), par. 87-92; Collins & Aikman Automotive Canada Inc. (Re), 2007 CanL Il 45908
(ON SC), par. 90-92; Fraser PapersInc. (Re), 2009 CanL Il 39776 (ON SC), par. 20;
Timminco Limited (Re), 2012 ONSC 506, par. 61-63.

24 1BM Canada Limited v. Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985, par. 4.

25 White Birch, supra note 23, par. 97; Fraser Papers, supra note 23, par. 20; Sproulev.
Nortel Networks Corporation, 2009 ONCA 833, par. 20-21. In Aveos, supra note 10, par.
86-88, Justice Schrager concluded that this characterization was not necessary for the court to
have jurisdiction to suspend the payments.

26 Indalex, supra note 18, par. 56.

27 See asimilar argument in Collins & Aikman, supra note 23, par. 91-92; Fraser Papers,
supra note 23, par. 21,

28 AbitibiBowater, supra note 23, par. 55. See also Ivaco Inc. (Re), 2006 CanL 11 34551
(Ont.C.A.), par. 17; Fraser Paper, supra note 23, par. 23.

29 Section 33 CCAA; Syndicat national de I'amiante d'Asbestos inc. c. Mine Jeffrey inc.,
[2003] R.J.Q. 420 (C.A.), par. 57-58.

30 Ibid, par. 58.
31 See also White Birch, supra note 23, par 40.

32 Indalex, supra note 18, par. 73.
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Case Name:
Arrangement relatif a Bloom Lake

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
BLOOM LAKE GENERAL PARTNER LIMITED,
QUINTO MINING CORPORATION, 8568391
CANADA LIMITED, CLIFFSQUEBEC IRON MINING
ULC, WABUSH IRON CO. LIMITED,
WABUSH RESOURCESINC., Petitioners, and
THE BLOOM LAKE IRON ORE MINE, LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES, ARNAUD
RAILWAY COMPANY LIMITED, WABUSH LAKE
RAILWAY COMPANY LIMITED, Misesen cause, and
MICHAEL KEEPER, TERENCE WATT, DAMIEN
LEBEL AND NEIL JOHNSON, SYNDICAT DES
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6285, MORNEAU SHEPELL LTD,INITS
CAPACITY ASREPLACEMENT PENSION PLAN ADMINISTRATOR,
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BY THE SUPERINTENDENT OF PENSIONS,
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FTI CONSULTING CANADA INC., Monitor
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275 A.CW.S. (3d) 251
45 C.B.R. (6th) 110
EYB 2017-275611

No.: 500-11-048114-157

Quebec Superior Court
District of Montréal

The Honour able Stephen W. Hamilton J.S.C.

Heard: December 20, 2016.
Judgment: January 30, 2017.

(92 paras.)

Private international law -- Conflict of jurisdictions -- Deter mination of competent authority --
Forum non conveniens -- Interest of justice -- Interest of the parties -- Law applicable to the dispute
-- Institution of proceedings outside Québec impossible -- Evidence and procedure -- Motion for
declinatory exception -- Burden of proof -- Because of the similarities between the N.L.P.B.A. and
the federal and other provincial pension laws, the judge interpreting the N.L.P.B.A. will likely refer
to decisions of the courts of other provinces interpreting their legislation or the federal P.B.SA. --
The Québec Court should be in as good a position as the NL Court in that exercise -- Although the
representatives of the salaried employees and retirees want the NL Court to interpret the
N.L.P.B.A., more than half of the persons that they represent live in Québec -- Motion to refer
issues to the Supreme Court of Newfoundland and Labrador dismissed.

In the matter of the plan of compromise or arrangement of Wabush Iron Co. Limited et al.
(Wabush) the Court must decide on whether it should request the aid of the Supreme Court of
Newfoundland and Labrador (NL Court) with respect to the scope and priority of the deemed trust
and the lien created by the Newfoundland and L abrador Pension Benefit Act (N.L.P.B.A.), and
whether the deemed trust and the lien extend to assets located outside of Newfoundland and
Labrador. Wabush Mines operated an iron ore mine and processing facility located in
Newfoundland and Labrador and a port facility and a pellet production facility in Québec. The
operations had been discontinued and the employees terminated or laid off prior to the filing of the
Companies Creditors Arrangement Act (C.C.A.A.) motion. The Wabush C.C.A.A. Parties had two
pension plans for their employees which include defined benefits. Wabush Mines was the
administrator of both plans. The mgjority of the employees covered by the plans reported for work
in Newfoundland and Labrador while some reported for work in Québec. According to the Monitor,
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the total amounts owing were approximately $28.7 million to the Salaried Plan and $34.4 million to
the Union Plan. The arguments put forward in support of the referral of the issuesto the NL Court is
that the courts in Newfoundland and Labrador possess far greater expertise in interpreting the
N.L.P.B.A. than does the courts in Québec, the province of Newfoundland and Labrador is closely
connected to the dispute, and there will be increased costs and delays if the Québec Court interprets
theN.L.P.B.A.

HELD: Motion dismissed. Because of the similarities between the N.L.P.B.A. and the federal and
other provincial pension laws, the judge interpreting the N.L.P.B.A. will likely refer to decisions of
the courts of other provinces interpreting their legislation or the federal Pension Benefits Standards
Act (P.B.S.A.). The Québec Court should be in as good a position asthe NL Court in that exercise.
Thereisaclose interplay between the N.L.P.B.A. and the C.C.A.A. In that sense, there may not
even be aneed to deal with the interpretation of the N.L.P.B.A. The Court will not refer issues of
Québec law or federal law to the NL Court, and if those issues are too closely interrelated to the
N.L.P.B.A. issues, or if in the interests of simplicity and expediency they should all be decided by
the same court, then the solution is not to refer any issues to the NL Court. The bulk of the assets on
which the deemed trust or the lien created by the N.L.P.B.A. may apply are the proceeds of the sale
of assetsin Québec. On balance, the legal considerations do not favour referring the issues to the
NL Court. Thisis not a matter of purely local concern in Newfoundland and Labrador. Although the
representatives of the salaried employees and retirees want the NL Court to interpret the
N.L.P.B.A., more than half of the persons that they represent live in Québec. The Court can take
judicial notice of the law of another province.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 187(7)
Civil Code of Quebec, art. 2809, arts. 3083-3133, art. 3135
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JUDGMENT

INTRODUCTION
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1 The debtors have filed proceedings under the Companies Creditors Arrangement Act
("CCAA").1 They owe substantial liabilities under two pension plans, including special payments,
catch-up specia payments and wind-up deficiencies. The Monitor has filed a motion for directions
with respect to the priority of the various components of the pension claims.

2 A preliminary issue has arisen as to whether the Court should request the aid of the Supreme
Court of Newfoundland and Labrador (the "NL Court") with respect to the scope and priority of the
deemed trust and other security created by the Newfoundland and Labrador Pension Benefit Act
("NLPBA"),2 which regulatesin part the pension plans.

CONTEXT

3 On May 19, 2015, the Petitioners Wabush Iron Co. Limited and Wabush Resources Inc. and the
Mises-en-cause Wabush Mines (ajoint venture of Wabush Iron and Wabush Resources), Arnaud
Railway Company and Wabush Lake Railway Company Limited (together the "Wabush CCAA
Parties") filed amotion for the issuance of aninitial order under the CCAA, which was granted the
following day by the Couirt.

4 Prior to thefiling of the motion, Wabush Mines operated (1) the iron ore mine and processing
facility located near the Town of Wabush and Labrador City, Newfoundland and Labrador, and (2)
the port facilities and a pellet production facility at Pointe-Noire, Québec. Arnaud Railway and
Wabush Lake Railway are both federally regulated railways that transported iron ore concentrate
from the Wabush mine to the Pointe-Noire port. The operations had been discontinued and the
employees terminated or laid off prior to the filing of the CCAA motion.

5 TheWabush CCAA Parties have two pension plans for their employees which include defined
benefits:

* A hybrid pension plan for salaried employees at the Wabush mine and the
Pointe-Noire port hired before January 1, 2013, known as the Contributory
Pension Plan for Salaried Employees of Wabush Mines, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company (the "Salaried Plan"); and

* A pension plan for unionized hourly employees at the Wabush mine and
Pointe-Noire port, known as the Pension Plan for Bargaining Unit
Employees of Wabush Mines, Cliffs Mining Company, Managing Agent,
Arnaud Railway Company and Wabush Lake Railway Company (the
"Union Plan").

6 Wabush Mines was the administrator of both plans.
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7 Themagjority of the employees covered by the plans reported for work in Newfoundland and

L abrador while some reported for work in Québec. Moreover, some of the employees covered by
the Union Plan worked for Arnaud Railway, which is afederally regulated railway. The result is
that the Salaried Plan is governed by the NLPBA, while the Union Plan is governed by both the
NLPBA and the federal Pension Benefits Sandards Act ("PBSA").3 Further, the Union suggests that
the Québec Supplemental Pension Plans Act ("SPPA")* might be applicable to employees or
retirees who reported for work in Québec. Both plans are subject to regulatory oversight by the
provincial regulator in Newfoundland and Labrador, the Superintendent of Pensions (the "NL
Superintendent"), while the Union Plan is also subject to regulatory oversight by the federal pension
regulator, the Office of the Superintendent of Financial Institutions ("OSFI"). The Québec regulator,
Retraite Québec, might also have aroleto play.

8 OnJune 26, 2015, in the context of approving the interim financing of the debtors, the Court
ordered the suspension of payment by the Wabush CCAA Parties of the monthly amortization
payments and the annual lump sum "catch-up" payments coming due under the plans, and
confirmed the priority of the Interim Lender Charge over the deemed trusts with respect to the
pension liabilities. The Court also ordered the suspension of payment of other post-retirement
benefits, including life insurance, health care and a supplemental retirement arrangement plan.®

9 On December 16, 2015, the NL Superintendent terminated both plans effective immediately on
the basis that the plans failed to meet the solvency requirements under the regulations, the employer
has discontinued all of its business operations and it was highly unlikely that any potential buyer of
the assets would agree to assume the assets and liabilities of the plans.® On the same date, OSFI
terminated the Union Plan effective immediately for the same reasons.”

10 Both the NL Superintendent and OSFI reminded the Wabush CCAA Parties of the employer's
obligation upon termination of the plan to pay into the pension fund all amounts that would be
required to meet the solvency requirements and the amount necessary to fund the benefits under the
plan. They aso referred to the rules with respect to deemed trusts.®

11 On January 26, 2016, the salaried retirees received aletter from Wabush Mines notifying them
that the NL Superintendent had directed Wabush Mines to reduce the amount of monthly pension
benefits of the members by 25%.° Retirees under the Union Plan had their benefits reduced by 21%
on March 1, 2016.10

12 On March 30, 2016, the NL Superintendent and OSFI appointed Morneau Shepell Ltd as
administrator for the plans.1t

13 The Wabush CCAA Parties paid the monthly normal cost payments for both plans up to the
termination of the plans on December 16, 2015. As aresult, the monthly normal cost payments for
the Union Plan were fully paid as of December 16, 2015.12 The monthly normal cost payments for
the Salaried Plan had been overpaid in the amount of $169,961 as of December 16, 2015.13
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14 However, the Wabush CCAA Parties ceased making the specia paymentsin June 2015
pursuant to the order issued by the Court, with the result that unpaid special payments as of
December 16, 2015 total $2,185,752 for the Salaried Plan'4 and $3,146,696 for the Union Plan.1>

15 Further, the Wabush CCAA Parties did not make the lump sum "catch-up” special payments
that came due after June 2015. The amount payable is now calculated to be $3,525,125.16 These
amounts became known with certainty only when the actuaria report was completed and filed in
July 2015, but some of these amounts may relate to the pre-filing period.

16 Finally, the plans are underfunded. The Plan Administrator estimates the wind-up deficits as at
December 16, 2015 to be approximately $26.7 million for the Salaried Plan and approximately
$27.7 million for the Union Plan.

17 Asaresult, according to the Monitor, the total amounts owing are approximately $28.7
million to the Salaried Plan and $34.4 million to the Union Plan.

18 The Plan Administrator filed a proof of claim in respect of the Salaried Plan that includes a
secured claim in the amount of $24 million and a restructuring claim in the amount of $1,932,940,7
and a proof of claim with respect to the Union Plan that includes a secured claim in the amount of
$29 million and arestructuring claim in the amount of $6,059,238.18

19 Thedifferencesin the numbers are not important at this stage. It is sufficient to note that there
are very large claims and that the Plan Administrator claims the status of a secured creditor with
respect to a substantial part of its claims.

20 Itisalso important to note that the Wabush CCAA Parties held assets both in Newfoundland
and Labrador and in Québec. Many of the Québec assets have been sold and have generated
substantial proceeds currently held by the Monitor.

21 The Monitor is now working through the claims procedure. In that context, the Monitor
applies to the Court for an order declaring that:

a  normal costs and specia payments outstanding as at the date of the
Wabush Initial Order are subject to alimited deemed trust;

b)  normal costs and special payments payable after the date of the Wabush
Initial Order, including additional special payments and catch up payments
established on the basis of actuarial reportsissued after the Wabush Initial
Order, constitute unsecured claims;

¢) thewind-up deficiencies constitute unsecured claims; and
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d) any deemed trust created pursuant to the NLPBA may only charge
property in Newfoundland and L abrador.

22 Thoseissues are not yet before the Court. A preliminary issue has arisen as to whether the
Court should request the aid of the NL Court with respect to the scope and priority of the deemed
trust and the lien created by the NLPBA and whether the deemed trust and the lien extend to assets
located outside of Newfoundland and Labrador.

POSITION OF THE PARTIES

23 All parties agree that (1) the Court has jurisdiction to deal with all of the issues, and (2) the
Court has the discretion to request the aid of the NL Court.

24 Three parties suggest that the Court should exercise that discretion and request the aid of the
NL Court:

* The Plan Administrator;

* The representatives of the salaried employees and retirees; and

* The NL Superintendent.

25 The representatives of the salaried employees and retirees have proposed that the following
guestions should be resolved by the NL Court:

1.  The Supreme Court of Canada has confirmed in Indalex, [2013] 1 S.C.R.
271, that provincial laws apply in CCAA proceedings, subject only to the
doctrine of paramountcy. Assuming there is no issue of paramountcy, what
isthe scope of section 32 in the NPBA [NLPBA] deemed trustsin respect
of:

a)  unpaid current service costs;

b)  unpaid special payments; and,

c)  unpadwind-up liability.
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2. The Sdaried Plan isregistered in Newfoundland and regulated by the
NPBA.

a) (i) Doesthe PBSA deemed trust also apply to those members of the
Salaried Plan who worked on the railway (i.e., afedera undertaking)?

(i) If yes, isthere a conflict with the NPBA and PBSA if so, how isthe
conflict resolved?

b) (i) Doesthe SPPA also apply to those members of the Salaried Plan who
reported for work in Québec?

(i) If yes, isthere a conflict with the NPBA and SPPA and if so, how isthe
conflict resolved?

(iii) Do the Quebec SPPA deemed trusts also apply to Québec Salaried Plan
members?

3. Isthe NPBA lien and charge in favour of the pension plan administrator in
section 32(4) of the NPBA avalid secured claim in favour of the plan
administrator? If yes, what amounts does this secured claim encompass?

26 Three other parties suggest that the Court should not transfer any issues to the NL Court and
should decide all of the issues:

* The Monitor;

* The Syndicat des métallos, sections |ocales 6254 et 6285; and

*  TheVille de Sept-les.

27 TheVille de Sept-Tles argues that the request to transfer should be dismissed because it is too
late.

28 Finadlly, two parties do not take a position on the request to transfer:
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* The Attorney--General of Canada, acting on behalf of OSFI; and

* Retraite Québec.
ANALYSIS
1. Thejurisdiction of the CCAA Court

29 Inprinciple, al issuesrelating to a debtor's insolvency are decided before a single court.19
Thisruleisbased on the "public interest in the expeditious, efficient and economical clean-up of the
aftermath of afinancial collapse."2° This public interest favours a"single control" of insolvency
proceedings by one court as opposed to their fragmentation among several courts.?t

30 The Supreme Court in Sam Lévy concluded as follows with respect to the relevant test:

76 In the present case, we are confronted with afederal statute that prima facie
establishes one command centre or "single control” (Stewart, 53 SC.R. 337,
supra, at p. 349) for al proceedings related to the bankruptcy (s. 183(1)). Single
control is not necessarily inconsistent with transferring particular disputes
elsewhere, but a creditor (or debtor) who wishes to fragment the proceedings,
and who cannot claim to be a"stranger to the bankruptcy™, has the burden of
demonstrating "sufficient cause” to send the trustee scurrying to multiple
jurisdictions. Parliament was of the view that a substantial connection sufficient
to ground bankruptcy proceedingsin aparticular district or division is provided
by proof of facts within the statutory definition of "locality of adebtor” in s. 2(1).
The trustee in that locality is mandated to "recuperate” the assets, and related
proceedings are to be controlled by the bankruptcy court of that jurisdiction. The
Act is concerned with the economy of winding up the bankrupt estate, even at the
price of inflicting additional cost on its creditors and debtors.??

(Emphasis added)

31 Although the Sam Lévy case was decided in the context of the Bankruptcy and Insolvency Act
("BIA™),2 the same principles apply in the context of the other insolvency legislation, including the
CCAA .22 The CCAA court hasjurisdiction to deal with al of the issues that arise in the context of
the CCAA proceedings.?> The stay of proceedings under the CCAA gives effect to this principle by
preventing creditors from bringing proceedings outside the CCAA proceedings without the
authorization of the CCAA court.

32 Thereareclear efficiencies to having asingle court deal with all of theissuesin asingle
judgment.
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33 Thegenerd ruleistherefore that the Court should rule on all issues that arise in the context of
these insolvency proceedings.

2. Thediscretion to ask for the assistance of another court

34 There are however situations where another court can deal more efficiently with specific
issues. The CCAA Court hasjurisdiction to ask for the assistance of another court under Section 17
CCAA:

17 All courts that have jurisdiction under this Act and the officers of those courts
shall act in aid of and be auxiliary to each other in all matters provided for in this
Act, and an order of a court seeking aid with arequest to another court shall be
deemed sufficient to enable the latter court to exercise in regard to the matters
directed by the order such jurisdiction as either the court that made the request or
the court to which the request is made could exercise in regard to similar matters
within their respective jurisdictions.

35 Therepresentative of the salaried employees and retirees al so pleaded the notion of forum non
conveniens under the Civil Code:

3135. Even though a Québec authority has jurisdiction to hear adispute, it may,
exceptionally and on an application by a party, decline jurisdiction if it considers
that the authorities of another State are in a better position to decide the dispute.

36 The Supreme Court held in Sam Lévy?6 that Article 3135 C.C.Q. does not apply in bankruptcy
matters because of Section 187(7) BIA, which provides:

187 (7) The court, on satisfactory proof that the affairs of the bankrupt can be
more economically administered within another bankruptcy district or division,
or for other sufficient cause, may by order transfer any proceedings under this
Act that are pending before it to another bankruptcy district or division.

37 While Section 17 CCAA isnot as explicit, the Court is satisfied that it is not necessary or
appropriate to refer to Article 3135 C.C.Q. in the present context. The CCAA court is not being
asked to decline jurisdiction, but rather it is being asked to seek the assistance of another court.

38 The Court istherefore satisfied that, notwithstanding the general rule that it should rule on all
issues that arise in the context of these insolvency proceedings, it can seek the assistance of another
court. It isadiscretionary decision of this Court, based on factors such as cost, expense, risk of
contradictory judgments, expertise, etc.

3. Specific grounds

39 The arguments put forward in support of the referral of the issues to the NL Court can be
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a)

b)

c)
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Legal considerations:

*

These are complex and important issues of provincial law;

The courts in Newfoundland and Labrador possess far greater
expertise in interpreting the NLPBA than does the courts in Québec,
although these specific questions have not yet been considered by
any court in Newfoundland and L abrador;

The interpretation of the NLPBA is aquestion of the intention of the
legislator in Newfoundland and Labrador, and the NL Court is better
situated to determine this intention;

Factual considerations:

It isaquestion of purely local concern and it may significantly
impact alarge number of residents of Newfoundland and L abrador;

The province of Newfoundland and Labrador is closely connected to
the dispute: amajority of the employees reported for work in the
province and the Wabush CCAA Parties maintained significant
business operations in the province;

If justice isto be done and be seen to be done it isimportant that
consequential decisions on provincial legislation be made by the
courts of that province;

The representatives of the salaried employees and retirees want the
NL Court to interpret the NLPBA;

Practical considerations;
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* The law of another provinceis treated as a question of fact in
Québec, with the result that the conclusion on a matter of foreign
law is not binding on subsequent courts and can only be overturned
in the presence of a palpable and overriding error;

* It might be difficult to prove the law of Newfoundland and L abrador
in a Québec court given the lack of jurisprudence on the specific
issues;

* There will be increased costsif the Québec Court interprets the
NLPBA because of the need to retain experts to provide legal
opinions;

* There is no reason to believe that fragmenting the proceedings will
result in additional delay;

* The judgment to be rendered will be a precedent and only adecision
of the courts of Newfoundland and Labrador would be an
authoritative precedent;

* Other persons or parties may wish to intervene on the issue of the
scope of the Section 32 NLPBA deemed trusts, which would be
more practical inthe NL Court.

40 These arguments do not convince the Court that this is an appropriate case to refer the issues
to the NL Court.

a) Legal considerations

41 Thisisthe key argument put forward by the parties suggesting that the NLPBA issues be
referred to the NL Court: the issues relate to the NLPBA, and the NL Court is best qualified to
interpret the NLPBA.

42  The Court accepts as a starting point that the NLPBA appliesin the present matter: the
pension plans are regulated by the NL Superintendent in accordance with the NLPBA (athough
OSFI also regulates the Union Plan in accordance with the PBSA) and the plans expressly provide
that they are interpreted in accordance with the NLPBA.
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43 The Court also accepts the obvious proposition that the NL Court is more qualified to deal
with an issue of Newfoundland and Labrador law than the courts of Québec, particularly since
Newfoundland and Labrador is acommon law jurisdiction and Québec isacivil law jurisdiction.

44  However, that does not mean that the Court will automatically refer every issue governed by
the law of another jurisdiction to the courts of that other jurisdiction.

45 Firdt, there arerulesin the Civil Code with respect to how Québec courts deal with issues
governed by foreign law. Articles 3083 to 3133 C.C.Q. set out the rules to determine which law is
applicable to a dispute before the Québec courts, and Article 2809 C.C.Q. sets out how the foreign
law is proven before the Québec courts.

46  Further, pursuant to these rules, Québec courts regularly hear matters governed by foreign
law. The Court of Appeal recently held that the fact that a dispute is governed by foreign law does
not have much weight in aforum non conveniens analysis:

[98] Si on revoie les considérations du Juge, portant sur dix points, pour conclure
gue le for géorgien est préférable, deux aspects principaux en ressortent, soit les
colts et laloi applicable.

[99] Quant a cette derniere considération, elle n'est pas d'un grand poids, a mon
avis. Parce que le débat porte sur les faits plutot que sur le droit. Parce que la
common law est tout de méme familiere aux tribunaux québécois. Parce que faire
lapreuve de laloi d'un Etat américain n'est pas un grand défi, c'est méme chose
courante.

[100] Et surtout, parce que le critere de laloi applicable ne constitue pas en soi
un facteur important. Dans tout litige international, les conflits de lois sont
I'ordinaire et non |'exception.?’

47  In other words, the mere fact that a dispute is governed by foreign law is not a good reason to
send the case to the foreign jurisdiction. This principle was applied in a CCAA context in the MMA
case.®8

48 There are examplesin the insolvency context of the court with jurisdiction over the insolvency
declining to send an issue governed by foreign law to the foreign court. In Sam Lévy, the Supreme
Court declined to send an insolvency matter to British Columbia simply because there was a choice
of B.C. law, stating, "The Quebec courts are perfectly able to apply the law of British Columbia."%

49 In Lawrence Home Fashions Inc./Linge de maison Lawrence inc. (Syndic de), Justice
Schrager, then of this Court, stated :
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[18] In any event, should equitable set-off under Ontario law become relevant to
the case, Québec judges sitting in such matters, on the presentation of the
appropriate evidence, are readily capable of dealing with foreign law issues.
Indeed, thisis afrequent occurrence particularly in insolvency matters.°

50 The Ontario courts rejected similar arguments in Essar Algoma:

[80] Ontario courts can and do often apply foreign law. In this case | do not
consider the fact that the law to be applied is Ohio law much of afactor, if any.3!

51 The Monitor submitted cases in which Québec courts have interpreted different provisions of
the pension laws of other provinces.3? The Court also notes that it dealt to a more limited extent
with the deemed trust under the NLPBA in its decision dated June 26, 2015.

52 There are nevertheless circumstances where the CCAA court has referred legal issues to the
courts of another province. The Curragh33 and Yukon Zinc3* judgments were cited as examples of
such cases. However, in both cases, the legal issues related to the Y ukon Miners Lien Act.® Justice
Farley in Curragh wrote::

Thislegidation and its concept of the lien affecting the output of the mine or
mining claim is apparently unique to the Y ukon Territory.36

53 Moreover, both casesinvolved real rights on property in Y ukon.

54 The parties aso pointed to Timminco as precedent authority directly on point supporting the
transfer of a pension issue by the CCAA court to the jurisdiction where the pension plan is
registered and has been administered.3” However, Timminco is not a precedent in that the partiesin
that case consented to the referral of the issue and Justice Morawetz simply gave effect to their
consent.

55  Without concluding that the Court would only refer alegal issueif the foreign law at issueis
unique, the Court concludes that the arguments favouring the referral of alegal issue are stronger
when the foreign law is unique.

56 Itistherefore important to examine the issues that might be referred to the NL Court and the
unigueness of the NLPBA provisions that are at issue in the present matter.

57 The representatives of the salaried employees and retirees identify the relevant questions as
being the scope of the deemed trust and of the lien and charge under Section 32 NLPBA, aswell as
the interaction between the NLPBA and the federal and Québec statutes.

58 Section 32 NLPBA provides:

32. (1) An employer or a participating employer in a multi-employer plan shall
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ensure, with respect to a pension plan, that

(@  themoney in the pension fund;

(b)  anamount equal to the aggregate of

M) the normal actuarial cost, and

(i) any specia payments prescribed by the regulations, that have
accrued to date; and

©

() amounts deducted by the employer from the member's
remuneration, and

(i) other amounts due under the plan from the employer that
have not been remitted to the pension fund

are kept separate and apart from the employer's own money, and shall be
considered to hold the amounts referred to in paragraphs (a) to (c) in trust for
members, former members, and other persons with an entitlement under the plan.

In the event of aliquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that under subsection (1) is considered to be held in
trust shall be considered to be separate from and form no part of the estate in
liguidation, assignment or bankruptcy, whether or not that amount hasin fact
been kept separate and apart from the employer's own money or from the assets
of the estate.

Where a pension plan isterminated in whole or in part, an employer who is
required to pay contributions to the pension fund shall hold in trust for the
member or former member or other person with an entitlement under the plan an
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amount of money equal to employer contributions due under the plan to the date
of termination.

(4)  Anadministrator of a pension plan has alien and charge on the assets of the
employer in an amount equal to the amount required to be held in trust under
subsections (1) and (3).

59 Thefirst point isthat there is nothing particularly unique about Section 32 NLPBA.
60 Thereisavery similar deemed trust provision in Section 8(1) and (2) PBSA:

8 (1) An employer shall ensure, with respect to its pension plan, that the
following amounts are kept separate and apart from the employer's own moneys,
and the employer is deemed to hold the amounts referred to in paragraphs (a) to
(c) intrust for members of the pension plan, former members, and any other
persons entitled to pension benefits under the plan:

(a) the moneys in the pension fund,

(b) an amount equal to the aggregate of the following payments that have
accrued to date:

(i) the prescribed payments, and

(i1) the payments that are required to be made under a workout
agreement; and

(c) dl of the following amounts that have not been remitted to the pension
fund:

(i) amounts deducted by the employer from members remuneration,
and

(i) other amounts due to the pension fund from the employer,
including any amounts that are required to be paid under subsection
9.14(2) or 29(6).
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(2) In the event of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
shall be deemed to be separate from and form no part of the estate in liquidation,
assignment or bankruptcy, whether or not that amount has in fact been kept
separate and apart from the employer's own moneys or from the assets of the
estate.

61 In Québec, the SPPA provides:

49. Until contributions and accrued interest are paid into the pension fund or to
the insurer, they are deemed to be held in trust by the employer, whether or not
the latter has kept them separate from his property.

62 There are similar deemed trusts and/or liensin every Canadian province outside Québec
except Prince Edward Island: Ontario,38 British Columbia,3 Alberta,“0 Saskatchewan,*! Manitoba,*2
Nova Scotia®™ and New Brunswick.*

63 The second point isthat there is no Newfoundland and Labrador jurisprudence interpreting the
relevant provisions of the NLPBA. The NL Superintendent pleaded that "the courts of
Newfoundland & Labrador possess far greater expertise in interpreting the PBA [NLPBA] than does
the Superior Court of Québec.” While thisis undoubtedly true with respect to the NLPBA asa
whole, it is not true with respect to Section 32 NLPBA.. In an earlier ruling also issued in the Yukon
Zinc matter, Justice Fitzpatrick of the B.C. Supreme Court refused to decline jurisdiction and refer a
matter involving the Y ukon Miners Lien Act to the courts of Y ukon and one of the factors that went
against referring the matter to the Y ukon court was the lack of jurisprudence in the Y ukon court.*>

64 Moreover, in this case, because of the similarities between the NLPBA and the federa and
other provincial pension laws, the judge interpreting the NLPBA will likely refer to decisions of the
courts of other provinces interpreting their legislation or the federal PBSA.

65 The Québec Court should bein as good a position as the NL Court in that exercise.

66 Findly, asistypical inthese cases, thereis a close interplay between the NLPBA and the
CCAA. Thefirst question proposed by the representatives of the salaried employees and retireesis:
"Assuming there is no issue of paramountcy, what is the scope of section 32 in the NPBA [NLPBA]
deemed trusts'. The scope of the NLPBA is not relevant if the NLPBA does not apply because of a
conflict with the CCAA and federal paramountcy. In that sense, there may not even be a need to
deal with the interpretation of the NLPBA.

67 Moreover, there areissuesin this case with the federal PBSA and the Québec SPPA. The
representatives of the salaried employees and retirees suggest that the following questions are
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relevant:

2.  The Salaried Planisregistered in Newfoundland and regul ated by the
NPBA.

a) (i) Doesthe PBSA deemed trust also apply to those members of the
Salaried Plan who worked on the railway (i.e., afederal undertaking)?

(i) If yes, isthere aconflict with the NPBA and PBSA if so, how isthe
conflict resolved?

b) (i) Doesthe SPPA also apply to those members of the Salaried Plan who
reported for work in Québec?

(i) If yes, isthere aconflict with the NPBA and SPPA and if so, how isthe
conflict resolved?

(iii) Do the Quebec SPPA deemed trusts also apply to Québec Salaried Plan
members?

68 The representatives of the salaried employees and retirees and the NL Superintendent suggest
that, in the interests of simplicity and expediency, al of these questions should be referred to the NL
Court.

69 The Court has great difficulty with this suggestion. On what basis should the Court conclude
that the NL Court isin abetter position to decide whether the Québec SPPA and deemed trust apply
to employees who reported for work in Québec (question 2(b)(i) and (iii)) and how the conflict
between the NLPBA and the SPPA should be resolved (question 2(b)(ii))? The first are pure
guestions of Québec law, and the last is a question where the laws of Québec and of Newfoundland
and Labrador have equal application. There are similar questions with respect to the federal PBSA
(question 2(c)), which the Court isin as good a position to decide as the NL Couirt.

70 The Court will not refer issues of Québec law or federal law to the NL Court, and if those
issues are too closely interrelated to the NLPBA issues, or if in the interests of simplicity and
expediency they should all be decided by the same court, then the solution is not to refer any issues
to the NL Court.

71 Inthe earlier Yukon Zinc ruling where Justice Fitzpatrick refused to refer the matter to the
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courts of Yukon, she found that the issues related to the interrel ationship between the Y ukon Miners
Lien Act and the rights asserted by others under B.C. law, in relation to assets the mgjority of which
were located in British Columbia:

[89] Asfor the law to be applied to the variousissues, it is clear that whatever
forum is used to resolve these issues, there will be a blend of both British
Columbian contract law and Y ukon miner's lien law. The majority of the
concentrate is located in British Columbia and was in this Province well before
the 2015 Procon Lien was registered. Further, the contract rights are to be
decided in accordance with British Columbian law, particularly asto if, and if so,
when, title to the concentrate passed from Y ukon Zinc to Transamine.

[90] Thisisnot akin to the situation discussed in Ecco Heating Products Ltd. v.
J.K. Campbell & Associates Ltd., 1990 CanLIl 1631 (BC CA), (1990) 48
B.C.L.R. (2d) 36 (C.A.), where the major issue arose under builder'slien
legislation in British Columbia and where the court referred to the "extensive
existing relevant jurisprudence” in British Columbia: at 43-44. It is common
ground here that there is no case law on the issues of scope and priority under the
MLA that arise here, et alone relevant Y ukon jurisprudence.

[91] It is quite apparent that some issues arise under theMLAand, in particular,
issues relating to Procon's rights in relation to the concentrate remaining in

Y ukon which is claimed by Transamine under British Columbian law.
Transamine argues that this Court can take judicial notice of the MLA: see
Evidence Act, R.S.B.C. 1996, c. 124, s. 24(2)(e). In any event, Procon has fully
researched the issues as they arise under the MLA and made submissions on
them. To turn the tables on Procon, if | were to decline jurisdiction in favour of
the Y ukon courts, there equally would be issues as to the Y ukon court
interpreting and applying British Columbian law on the contract i SSues.

[92] 1t would be impossible in the circumstances to bifurcate the issues based on
the applicable law. Even if bifurcation was available, it would be neither a
practical nor an efficient strategy in resolving the issues between Y ukon Zinc,
Procon and Transamine.

(Emphasis added)

72 Inthe present matter, the bulk of the assets on which the deemed trust or the lien created by
the NLPBA may apply are the proceeds of the sale of assetsin Québec.
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73 On balance, the legal considerations do not favour referring the issues to the NL Court.
b)  Factual considerations

74  The parties suggesting that the NLPBA issues be referred to the NL Court also argue that
these are essentially local issues that should be decided by the local court.

75 Itisclear that there are significant factual links between these issues and the province of
Newfoundland and Labrador.

76 Inparticular, the Wabush mineis located in Newfoundland and Labrador and most of the
employees reported to that mine. As aresult, many of the retirees are currently resident in
Newfoundland and Labrador. The representatives of the salaried employees and retirees want the
NL Court to interpret the NLPBA.

77 However, there are equally strong factual links to the province of Québec: the Pointe-Noire
facility isin Québec and most of the railway joining the Wabush mine and the Pointe-Noire facility
isin Québec. There are almost as many employees and retirees in Québec:

[Editor's Note: Note?® isincluded in the image above]

78 Asaresult, thisisnot a matter of purely local concern in Newfoundland and Labrador.

79 Although the representatives of the salaried employees and retirees want the NL Court to
interpret the NLPBA, more than half of the persons that they represent live in Québec.

80 Itisalsoworth noting that the Union, which represents more employees and retirees, asks that
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the case remain in Québec, even though most of their members reside in Newfoundland and
Labrador.

C) Practical considerations

81 The parties suggesting that the NLPBA issues be referred to the NL Court argue that the law
of Newfoundland and Labrador isin principle a question of fact in a Québec court which is proven
with expert witnesses. They argue that this has a series of somewhat inconsistent consequences:

* The parties will have to hire experts, which is costly and time consuming;

* It will be difficult to find experts because these questions have never been
litigated before;

* If there is an appeal, the interpretation of the NLPBA will be treated as a
guestion of fact and therefore only subject to be overturned if thereisa
pal pable and overriding error.

82 Thisseemsto exaggerate the difficulty. The Court can take judicial notice of the law of
another province.#” Thisis particularly true when it is an issue of interpreting a statute.*® In this
case, where the parties plead that it will be difficult to find an expert, it ssems unlikely that the
Court would require expert evidence. Thisis particularly so when the provisions of the NLPBA
which are at issue are similar to the provisions of the federal PBSA with respect to which expert
evidenceis not admissible. If there is no expert evidence to be offered, then there is no expense. A
finding of fact with respect to expert evidence may attract the higher standard for appellate review
of apalpable and overriding error.*® This does not mean that every ruling on an issue of foreign law
attracts the same standard. If the judge decides the interpretation of the NLPBA without considering
the credibility of expert witnesses, then thereis no reason for the Court of Appeal to apply the
higher standard for appellate review.

83 Intermsof cost, it isdifficult to see how the cost of continuing the proceedings in Québec will
be higher than the cost of hiring attorneysin Newfoundland and Labrador and debating part of the
issues there. The Union and Sept-Tles argued that it would be more expensive for them to argue the
issues in Newfoundland and Labrador, and they added that they pay their own costs, unlike the
representatives of the salaried employees and retirees and the Plan Administrator.

84  Anocther issue isthe delays that the referral might create.

85 Sept-Tles bases its argument that it is too late now to raise the issue of atransfer on the fact
that the Court already dealt with some of these issues 18 months ago. The representatives of the
salaried employees and retirees plead that they raised the issue of a possible transfer of issuesto the
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NL Court at the hearing of the motion for approval of the Claims Procedure Order on November 16,
2015.

86 The Court will not dismiss theissue for lateness. However, it isrelevant that the issue is being
debated now as opposed to 18 months ago. If the issue had been debated at that time, the Court
might have been less concerned about the possible delays that would result from referring the issues
to the NL Couirt.

87 The parties suggesting that the NLPBA issues be referred to the NL Court plead that thereis
no reason to believe that fragmenting the proceedings will result in additional delay. They do not
however offer the Court any concrete indication of how quickly the case could proceed through the
NL Court and any appeal .

88 The Court is concerned by the possible delay. The parties pointed to Timminco, where the
CCAA Court transferred a pension issue to the Québec Superior Court, as an example of how these
referrals should work. In that case, the parties consented to refer the Québec pension aspects of the
CCAA file that was being litigated in Ontario to a Québec court. Even in those circumstances, the
delay between the referral (October 18, 2012)%° and the final judgment of the Québec court (January
24, 2014)>1 was over 15 months.

89 Findly, the Court does not consider the question of whether its decision will or will not be
treated as a precedent to be arelevant consideration. Similarly, the Court does not consider the
possibility of intervenants to be relevant. The Court's focus is on resolving the difficulties of the
parties appearing before it. If the government of Newfoundland and Labrador wishes to obtain a
judgment from the courts of the province on the interpretation of the NLPBA, it can refer a matter
to the Court of Appeal of Newfoundland and L abrador.52

CONCLUSION

90 For al of the foregoing reasons, the Court concludes that it is not appropriate in the present
circumstances to refer the proposed questions to the NL Court.

FOR THESE REASONS, THE COURT:

91 DECIDESthat it hasjurisdiction to deal with the issues related to the interpretation of the
Newfoundland and Labrador Pension Benefits Act in the context of the present proceedings under
the Companies Creditors Arrangement Act and that it will not refer those issues to the Supreme
Court of Newfoundland and L abrador;

92 THEWHOLE WITHOUT JUDICIAL COSTS.

THE HONOURABLE STEPHEN W. HAMILTON J.S.C.
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Employment law -- Wrongful dismissal damages -- Deductions -- Appeal by IBM from British
Columbia Court of Appeal judgment affirming decision granting Water man damages equivalent to
20 months' salary dismissed -- After being dismissed, Waterman started drawing on pension and
sued for wrongful dismissal --Trial judge found that appropriate period of notice was 20 months --
IBM argued that pension benefits should be deducted from salary and benefits otherwise payable
during this period -- Employee pension payment swere a type of benefit that should generally not
reduce damages otherwise payable for wrongful dismissal -- Pension benefits were a form of
deferred compensation for employee's service and constituted a type of retirement savings -- They
wer e not intended to be an indemnity for wage loss due to unemployment.

Appeal by IBM from ajudgment of the British Columbia Court of Appeal affirming a decision
granting Waterman damages equivalent to 20 months' salary. When IBM wrongfully dismissed its
long-time employee, Waterman, he had to start drawing his pension. Waterman sued for wrongful
dismissal and the matter proceeded to summary trial in the Supreme Court of British Columbia. The
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trial judge found that the appropriate period of notice was 20 months. The question before the court
was whether his receipt of the pension benefits reduced the damages otherwise payable by IBM for
wrongful dismissal. IBM's position was that Waterman's pension benefits should be deducted from
the salary and benefits otherwise payable during this period. The trial judge rejected this position.
IBM's appeal from this decision was dismissed by the British Columbia Court of Appeal.

HELD: Appeal dismissed. The principle that the defendant should compensate the plaintiff only for
his or her actual loss was not, on its own, an answer to the collateral benefit problem. There were
exceptions to the strict application of this principle, the most important of which was the exception
for private insurance. That exception applied not only to insurance benefitsin the strict sense, but
also to other benefits such as pension payments to which an employee contributed and which were
not intended to be an indemnity for the type of loss suffered as aresult of the defendant's breach.
Given that there was double recovery and that the benefit would not have arisen but for IBM's
breach, the court had to decide whether the benefit should or should not be deducted from damages
otherwise payable by IBM. While considering the connection between the breach and the benefit
helped to identify that there was an issue about whether the benefit should be deducted, principles
of causation did not provide reliable markers of whether a benefit should be deducted or not. The
nature and purpose of the benefit, on the other hand, was often a better explanation of why private
insurance benefits should or should not be deducted. There was no single marker to sort which
benefits fall within the private insurance exception. One widely accepted factor related to the nature
and purpose of the benefit. The more closely the benefit was, in nature and purpose, an indemnity
against the type of loss caused by the defendant's breach, the stronger the case for deduction.
Whether the plaintiff contributed to the benefit remained a relevant consideration, although the
basis for this was debatable. In general, a benefit would not be deducted if it was not an indemnity
for the loss caused by the breach and the plaintiff had contributed in order to obtain entitlement to it.
There was also room in the analysis of the deduction issue for broader policy considerations. The
compensation principle should not be applied strictly in this case because the pension benefits fell
within the private insurance exception and should not be deducted from the wrongful dismissal
damages. The court's decision in Sylvester v. British Columbia was distinguishable. The reasoning
in Sylvester in fact supported the conclusion that Waterman's pension benefits should not be
deducted from the wrongful dismissal damages otherwise payable by IBM.

Statutes, Regulations and Rules Cited:
Canadian Forces Superannuation Act, R.S.C. 1985, c. C-17,

Employment Insurance Act, S.C. 1996, c. 23, s. 45

Subsequent History:

NOTE: This document is subject to editorial revision beforeits reproduction in final form in the
Canada Supreme Court Reports.
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Court Catchwords:

Employment law -- Wrongful dismissal -- Damages -- Compensating advantage -- Dismissed
employee drawing pension benefits upon dismissal -- Trial judge establishing appropriate notice
period at 20 months without deduction for pension benefits -- Whether pension benefits constitute
compensating advantage -- Whether pension benefits should be deducted from damages for
wrongful dismissal.

Court Summary:

IBM dismissed W without cause on two months' notice. W was 65 years old, had 42 years of
service, and had avested interest in IBM's defined benefit pension plan. Under the plan, IBM
contributed a percentage of W's salary to the plan on his behalf. Upon termination, W was entitled
to afull pension, and his termination had no impact on the amount of his pension benefits.

W sued to enforce his contractual right to reasonable notice. The trial judge set the appropriate
period of notice at 20 month and declined to deduct the pension benefits paid to W during the notice
period in calculating his damages. The Court of Appea dismissed the appeal .

Held (McLachlin C.J. and Rothstein J. dissenting): The appeal should be dismissed.

Per LeBel, Fish, Abella, Cromwell, Moldaver, Karakatsanis and Wagner JJ.: The rule that damages
are measured by the plaintiff's actual 1oss does not cover all cases. The law has long recognized that
applying the general rule of damages -- the compensation principle -- strictly and inflexibly
sometimes leads to unsatisfactory results. Employee pension payments, including payments from a
defined benefits plan, should generally not reduce the damages otherwise payable for wrongful
dismissal. Pension benefits are aform of deferred compensation for the employee's service and
constitute atype of retirement savings. They are not intended to be an indemnity for wage loss due
to unemployment.

A compensating advantage arises if a source other than the damages payable by the defendant
ameliorates the loss suffered by the plaintiff as aresult of the defendant's breach of alegal duty.
However, not all benefits received by a plaintiff raise a compensating advantages problem. A
problem only arises with a compensating advantage when the advantage is one that (a) would not
have accrued to the plaintiff but for the breach, or (b) was intended to indemnify the plaintiff for the
sort of loss resulting from the breach.

The question is whether the compensation principle should be strictly applied and the compensating
advantage should be deducted. Considerations other than the extent of the plaintiff's actual loss
shape the way the compensation principle is applied. The deductibility of compensating advantages
also depends on justice, reasonableness and public policy.

Benefits received by a plaintiff through private insurance are generally not deductible from damages
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awards. While there is no single marker to sort which benefits fall within the private insurance
exception, the more closely the benefit is, in nature and purpose, an indemnity against the type of
loss caused by the defendant's breach, the stronger the case for deduction. Whether the plaintiff has
contributed to the benefit aso remains a relevant consideration, although the basis for thisis
debatable. In general, a benefit will not be deducted if it is not an indemnity for the loss caused by
the breach and the plaintiff has contributed in order to obtain entitlement to it. Finally, thereisroom
in the analysis of the deduction issue for broader policy considerations such as the desirability of
equal treatment of those in similar situations, the possibility of providing incentivesfor socially
desirable conduct, and the need for clear rulesthat are easy to apply. While this exception is called
the private insurance exception, it has been applied by analogy to a variety of payments that do not
originate in a contract of insurance.

Although the courts have not relied on any broad "single contract” rule, where a cause of action and
a benefit arise under the contract of employment, the terms of a contract and the dealings between
the parties will inform the analysis.

A compensating advantage issue arisesin this case: W received his full pension benefits and the
salary he would have earned had he worked during the period of reasonable notice; had IBM given
him working notice, he would have received only his salary during that period. However, the
private insurance exception applies to benefits such as pension payments to which an employee has
contributed and which were not intended to be an indemnity for the type of loss suffered as aresult
of the defendant's breach. As such, the compensation principle should not be applied strictly in this
case.

In this case, the factors clearly support not deducting the retirement pension benefits from wrongful
dismissal damages. W's contract of employment is silent on thisissue, but it does not have any
general bar against receiving full pension entitlement and employment income. W's retirement
pension is not an indemnity for wage loss, but rather aform of retirement savings. While IBM made
all of the contributions to fund the plan, W earned his entitlement to benefits through his years of
service, as the plan's primary purpose isto provide periodic pension payments to eligible employees
after retirement in respect of their service as employees. Thus, this case falls into the category of
cases in which the insurance exception has always been applied -- the benefit is not an indemnity
and W contributed to the benefit.

Although Sylvester v. British Columbia, [1997] 2 S.C.R. 315, is distinguishable on the facts, the
factorsit sets out support the conclusion that W's benefits should not be deducted from his wrongful
dismissal damages. The pension benefits were clearly not an indemnity benefit for loss of salary due
to inability to work, and W's interest in the pension bears many of the hallmarks of a property right.
Looking at the contract asawhole, it is not afair implication that the parties agreed that pension
entitlements should be deducted from wrongful dismissal damages.

Finally, the broader policy concernsin this case support not deducting the pension benefits. The law
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should not provide an economic incentive to dismiss pensionable employees rather than other
employees. The other policy concerns raised by Justice Rothstein or present in Sylvester either do
not arise here or are highly speculative.

Per McLachlin C.J. and Rothstein J. (dissenting): This case requires an assessment of W's|oss
under the terms of a single contract which gave rise to both aright to reasonable notice and aright
to pension benefits. The private insurance exception has no application to such acase. Where a
court is called upon to assess |oss under a single contract, the plaintiff's entitlement turns on the
ordinary governing principle that he should be put in the position he would have been in had the
contract been performed. In this case, that means that the pension benefits W received must be
deducted in calculating his damages for wrongful dismissal; not deducting would give W more than
he bargained for and would charge IBM more than it agreed to pay.

The governing principle for damages upon breach of contract is that the non-breaching party should
be provided with the financial equivaent of performance. Employer-provided benefits are integral
components of the employment contract, so deductibility turns on the terms of the employment
contract and the intention of the parties. Under the terms of W's employment contract, he would
have been eligible to receive pension benefits only upon being terminated or retiring. Therefore, as
in Sylvester, W's contractual right to wrongful dismissal damages and his contractual right to his
pension are based on opposite assumptions about his availability to work. Damages cannot be paid
on the assumption that he could have earned both.

This conclusion is necessitated by the fact that the pension plan at issue here is a defined benefit
plan. Unlike a defined contribution plan, a defined benefit plan guarantees the employee fixed
predetermined payments upon retirement for life. Deducting the benefits would provide the
wrongfully terminated employee with exactly what he would have received had the employment
contract been performed: an amount equal to his salary during the reasonable notice period and
thereafter defined benefits for the rest of hislife.

Thisis materialy different from a defined contribution plan, which provides an employee with a
finite total amount or lump sum of retirement benefits. Deducting benefits that a wrongfully
terminated employee receives from a defined contribution plan would leave the employeein a
worse position that he would have been in had his employment contract not been breached.

In this case, W's wrongful dismissal had no impact on his pension entitlement, and he could not
have received both his salary and his pension benefits had he continued to work for IBM through
the reasonabl e notice period. Whether the benefit is non-indemnity or contributory does not answer
the question of whether the plaintiff will be provided with the financial equivalent of performance
or will receive excess recovery under the governing principle of contract damages.

Furthermore, the private insurance exception is not applicable to cases that involve a single contract
that is the source of both the plaintiff's cause of action and hisright to a particular benefit. In such
circumstances, there is no justification for resorting to the private insurance exception because the
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plaintiff's entitlement to the benefits is established based on the terms of his contract. If the plaintiff
is entitled to the benefits under his contract, he will receive the benefits based on the ordinary
governing principle that he should be placed in the position he would have been in had the contract
been performed. There will be no need to reach the collateral benefit exception. A straightforward
reading of Sylvester demonstrates that it is afully applicable authority supporting the proposition
that, under a single contract of employment, barring contractual provisions to the contrary, an
individual cannot receive salary asif heisworking and pension benefits asif heisretired. These are
opposite, incompatible assumptions. Thus, applying Sylvester to this case, salary and pension
income are not payable at the same time.
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The judgment of LeBel, Fish, Abella, Cromwell, Moldaver, Karakatsanis and Wagner JJ. was
delivered by

CROMWELL J.:--

[ Introduction

1 When IBM CanadalLtd. wrongfully dismissed its long-time employee, Richard Waterman, he
had to start drawing his pension. The guestion before the Court is whether his receipt of those
pension benefits reduces the damages otherwise payable by IBM for wrongful dismissal. The
British Columbia courts decided not to deduct the pension benefits and IBM appeals.

2 The question looks straightforward enough at first glance. The general ruleisthat contract
damages should place the plaintiff in the economic position that he or she would have been in had
the defendant performed the contract. IBM's obligation was to give Mr. Waterman reasonabl e notice
of dismissal or pay in lieu of it. Had it given him reasonable working notice, he would have
received only hisregular salary and benefits during the period of notice. Asitis, hein effect has
received both hisregular salary and his pension for that period. It therefore seems clear, under the
genera rule of contract damages, that the pension benefits should be deducted. Otherwise, Mr.
Waterman isin a better economic position than he would have been in had there been no breach of
contract.

3 Oncloser study, however, the question raised on appeal is not as simple asthat. The casein fact
raises one of the most difficult topics in the law of damages, namely when a"collateral benefit" or a
"compensating advantage” received by a plaintiff should reduce the damages otherwise payable by
adefendant. The law has long recognized that applying the general rule of damages strictly and
inflexibly sometimes leads to unsatisfactory results. The question is how to identify the situationsin
which that is the case.

4 In my view, employee pension payments, including payments from a defined benefits plan asin
this case, are atype of benefit that should generally not reduce the damages otherwise payable for
wrongful dismissal. Both the nature of the benefit and the intention of the parties support this
conclusion. Pension benefits are aform of deferred compensation for the employee's service and
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constitute a type of retirement savings. They are not intended to be an indemnity for wage loss due
to unemployment. The parties could not have intended that the employee's retirement savings would
be used to subsidize his or her wrongful dismissal. Thereis no decision of this Court in which a
non-indemnity benefit to which the plaintiff has contributed, such as the pension benefitsin issue
here, has ever been deducted from a damages award.

5 1 would dismissIBM's appeal and affirm the result arrived at by the British Columbia courts.

Il. Overview of Facts and Proceedings

6 When IBM dismissed Mr. Waterman without cause on March 23, 2009, he was 65 years old
and had 42 years of service. He was along-standing member of IBM's defined benefit pension plan,
which I will refer to ssmply as "the plan”. IBM contributed a percentage of his salary to the plan on
his behalf and the plan guaranteed specific benefits, which became vested over time, upon
retirement.

7 At thetime of the termination, there was no longer a mandatory retirement policy in place for
IBM employees. However, Mr Waterman was entitled to afull pension under the plan and his
termination had no impact on the amount of his pension benefits. IBM told Mr. Waterman that on
termination, he would be treated as a retiree and that he must begin receiving monthly pension
payments as of that date.

8 Anemployeelike Mr. Waterman, who is entitled to retire with his full pension but has not
reached the age of 71, cannot receive both pension and employment income from IBM at the same
time. That changes at age 71, when he or she must start drawing benefits and may continue working
and earning employment income from IBM. We have not been referred to any provision in the plan
that would prevent aretiree, regardless of age, from receiving benefits under the plan and
employment income from a different employer.

9 Mr. Waterman sued for wrongful dismissal and the matter proceeded to summary tria in the
Supreme Court of British Columbia. Thetrial judge, Goepel J., found that the appropriate period of
notice was 20 months. IBM's position was (and is) that Mr. Waterman's pension benefits
(approximately $2,124 per month starting June 1, 2009) should be deducted from the salary and
benefits otherwise payable during this period. The trial judge rejected this position: 2010 BCSC
376, 2010 CLLC para210-021.

10 IBM'sappea from this decision was dismissed by the British Columbia Court of Appeal.
Writing for the court, Prowse J A. relied on this Court's judgment in Sylvester v. British Columbia,
[1997] 2 S.C.R. 315. However, she concluded that the distinctions between the benefits and the
intentions of the parties in the two cases led to adifferent conclusion in this case: 2011 BCCA 337,
20B.C.L.R. (5th) 241.

[1. Positions of the Parties
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11  Onitsapped to this Court, IBM makes two main points. It submits, first, that the result
reached by the British Columbia courtsis at odds with the compensatory goal of damages for
wrongful dismissal. IBM points out that even if it had given Mr. Waterman adequate working notice
of histermination, he would not have received both his employment income and his pension
benefits during the notice period. By awarding him damages for the full notice period without
deduction of the pension benefits received during that period, the British Columbia courts have
placed him in a better economic position than he would have been in had IBM performed the
contract. Second, IBM maintains that the Court in Sylvester held that these sorts of benefits are part
of an integrated employment relationship and unless deducted, the employee collecting them would
receive greater compensation than would an employee lawfully dismissed with working notice.

12 Mr. Waterman urges us to reject IBM's position. He submits that the pension is the property of
the employee that is earned through work and consists of a benefit that is part of the employee's
remuneration package. The pension islike a"nest egg", RRSP or savings account, which IBM could
not take advantage of to offset the damages awarded. Mr. Waterman could have transferred the
value of his pension to another vehicleif he had left employment with IBM before reaching the age
of 65 and his retirement savings would consequently have been out of reach. Asfor the intention of
the parties, there is no provision in the pension plan expressly prohibiting concurrent reception of
salary and pension benefits. It was therefore up to the courts to determine the parties intention,
which the Court of Appeal correctly did inits decision.

IV. Anayss

13 Inmy respectful view, both of IBM's main arguments must be rejected. The general principle
of compensation is not afull answer to the issue. The question is whether this case falls within an
exception to it and in my view it does. The Court's decision in Sylvester is distinguishable and, in
fact, its reasoning supports the conclusion that the pension benefits should not be deducted.

14 There are three key matters that need to be considered in order to answer the question posed
by the appeal. | will set them out here with a summary of my conclusions.

A. Whyistherea"collateral benefit" problem in this case?

15 A collateral benefit isagain or advantage that flows to the plaintiff and is connected to the
defendant's breach. This connection may exist either because thereisa"but for" causal link between
the breach and the receipt of the benefit or the benefit was intended to provide the plaintiff with an
indemnity for the type of loss caused by the breach. The problem raised by collateral benefitsisthe
guestion of whether they should be deducted from the damages otherwise payable by the defendant
on account of the breach. This case raises a collateral benefit problem because thereisa"but for"
causal link between the IBM's breach of contract and Mr. Waterman's receipt of the benefit. He
would not have received the pension benefits and full salary in lieu of working notice "but for" the
dismissal.
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B. Isthe compensation principle the answer to the problem?

16 The principle that the defendant should compensate the plaintiff only for hisor her actual loss
isnot, on its own, an answer to the problem. There are exceptionsto the strict application of this
principle, the most important of which is the exception for private insurance and other benefits
which, for this purpose, are considered analogous to private insurance. That exception applies not
only to insurance benefits in the strict sense, but also to other benefits such as pension payments to
which an employee has contributed and which were not intended to be an indemnity for the type of
loss suffered as aresult of the defendant's breach.

C. Doesthe Court'sdecision in Sylvester support IBM's position that the
pension benefits must be deducted?

17 Inmy view, it does not. Sylvester is distinguishable. The reasoning in Sylvester in fact
supports the conclusion that Mr. Waterman's pension benefits should not be deducted from the
wrongful dismissal damages otherwise payable by IBM.

18 My more detailed analysis follows.
A. WhylsTherea Collateral Benefit Problemin This Case?

19 1t will be helpful to start by explaining what a collateral benefit problem is and why we have
one here.

(1) What IsaCallateral Benefit Problem?

20 Ingenera terms, thereisacollateral benefit when a source other than the damages payable by
the defendant ameliorates the loss suffered by the plaintiffs as a result of the defendant’s breach of
legal duty: J. Casselsand E. Adjin-Tettey, Remedies. The Law of Damages (2nd ed. 2008), at p.
416. For example, if an employee iswrongfully dismissed, but receives employment insurance
benefits, those benefits are a collateral benefit. The problem is whether they should be deducted
from the damages the defendant will pay for wrongful dismissal.

21 If wesimply apply the compensation principle -- that the plaintiff should recover his or her
actual economic loss but not more -- the answer is straightforward. If we do not deduct the
collateral benefit, the plaintiff will be in a better position than he or she would have been in had the
employment contract been performed. To apply the compensation principle, we should consider not
only the plaintiff's losses but also any gains that flow from the defendant's breach. The collatera
benefit problem asks whether we should apply the compensation principle and deduct or depart
from it and not deduct.

22 Thereisconsiderable overlap between the collateral benefit problem and the questions of
mitigation. The main distinction is this: mitigation is concerned with whether the plaintiff acted
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reasonably after the defendant's breach in order to reduce losses. The collateral benefit question, in
contrast, is concerned with whether some compensating advantage that was in fact received by the
plaintiff, most often as aresult of arrangements made before the breach, should be taken into
account in assessing the plaintiff's damages: see A. |. Ogus, The Law of Damages (1973), at pp.
87-88.

(2) When Does a Collateral Benefit Problem Arise?

23 Not al benefits received by a plaintiff raise a collateral benefit problem. Before thereis any
guestion of deduction, the receipt of the benefit must constitute some form of excess recovery for
the plaintiff's loss and it must be sufficiently connected to the defendant's breach of legal duty.

24 For example, there is no excess recovery if the party supplying the benefit is subrogated to --
that is, stepsinto the place of -- the plaintiff and recovers the value of the benefit. In those
circumstances, the defendant pays the damages he or she has caused, the party who supplied the
benefit is reimbursed out of the damages and the plaintiff retains compensation only to the extent
that he or she has actually suffered aloss:. see, e.g., Cunninghamv. Wheeler, [1994] 1 S.C.R 359, at
pp. 386-88, per McLachlin J., as she then was, dissenting in part. (The employment insurance
example that | mentioned earlier is now resolved in this way by statute: see below, at para. 44).

25 Evenif thereis some form of excessrecovery, however, thereisonly acollateral benefit
problem if the benefit is sufficiently connected to the defendant’s breach. This requirement of
sufficient connection serves a purpose with respect to collateral benefits that is analogous to that
served by rules of causation and remoteness with respect to damages. Just as plaintiffs cannot
recover all losses, no matter how loosely related to the defendant's breach or how far beyond the
parties' reasonable contemplation, so too the defendant does not get credit for all benefits accruing
to the plaintiff, no matter how loosely connected to the defendant's wrongful conduct.

26 Beforeturning to the nature of the required link, | note that scholars have objected to the term
"collateral benefit" because it assumes the answer to the question. The word "collateral™ suggests
that the benefit should not be taken into account. But of course the legal problem iswhether or not
the benefit should be deducted. Scholars have suggested that the term " compensating advantages' is
abetter one and that is the term | will use in my reasons: see, e.g., Ogus, at pp. 93-94; A. Burrows,
Remedies for Torts and Breach of Contract (3rd ed. 2004), at p. 156; S. M. Waddams, The Law of
Damages (5th ed. 2012), at s. 15.700.

27  Anocther problem with the terms "collateral benefit" or "collateral source” isthat they suggest
that the test for whether a benefit is deductible iswhether it is"collateral”, that is, independent of
the relation between the plaintiff and the defendant. Some of the American jurisprudence, for
example, has recognized that this "independence” test is an oversimplification which does not
explain the treatment of benefit in the cases: see, e.g., Phillips v. Western Company of North
America, 953 F.2d 923 (5th Cir. 1992), at pp. 931-33. Moreover, it can lead to fruitless semantic
debates about whether a benefit isor isnot "collateral™ or "independent” rather than furthering
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principled analysis. As one court put it, that a benefit “comes from the defendant tortfeasor does not
itself preclude the possibility that it isfrom acollateral source. The plaintiff may receive benefits
from the defendant himself which, because of their nature, are not considered double
compensation”: United Satesv. Price, 288 F.2d 448 (4th Cir. 1961), at pp. 449-50; Soasv. CSX
Transportation, Inc., 616 F.3d 380 (4th Cir. 2010), at p. 389. Aswe shall see, several factors other
than the source of the benefit may be considered in order to determine whether it should be
deducted.

28 Returning to the issue of connection between the benefit and the breach, the question is what
sort of link is required before the issue about deduction arises. The cases suggest two answers. The
advantage must either be one that (a) would not have accrued to the plaintiff "but for" the
defendant's breach or (b) was intended to indemnify the plaintiff for the sort of loss resulting from
it. If neither of these conditionsis present, there is no issue about deduction. If either of these
conditionsis present, thereis.

29 Inrelation to the "but for" connection between the breach and the advantage, consider this
example. A plaintiff who has been injured by a defendant's negligence buys alottery ticket, asis his
usual practice, and wins alarge sum of money. No one would argue that the amount of the winnings
should be deducted from the damages payable by the defendant. Thereisno "but for" causal
connection between the defendant's negligence and the plaintiff's purchase of the winning ticket: see
Burrows, at p. 156.

30 Evenif thereisno "but for" causal link between a benefit and the breach, there may still be a
problem about whether a benefit should be deducted. Thiswill occur where the benefit and the
breach are connected in the sense that the benefit isintended to indemnify the type of loss caused by
the breach -- Sylvester is an example. Mr. Sylvester was unable to work and receiving disability
payments under his employment contract when he was wrongfully dismissed. There was clearly no
causal link between the employer's failure to give reasonabl e notice of termination (or payment in
lieu of notice) and the receipt of the disability benefits. Nonetheless, the Court found that there was
a compensating advantages problem. As Major J. pointed out, the disability benefits were intended
to be a substitute for Mr. Sylvester's regular salary: para. 14. In other words, the benefit was
intended to be an indemnity for the loss of the regular salary, precisely the sort of loss that resulted
from the defendant’s breach of the employment contract.

31 Theexistence of these sorts of links between the breach and the benefit identifies whether
there is a compensating advantage problem. But the existence of such alink is not areliable marker
of whether a particular benefit should be deducted. Relying on strict principles of causation, for
example, often conceals unarticulated policy concerns: see, e.g., Parry v. Cleaver, [1970] A.C. 1
(H.L.), at pp. 34-35, per Lord Pearce; Ogus, at pp. 225-26; Ratych v. Bloomer, [1990] 1 S.C.R. 940,
at pp. 965-66. Similarly, the indemnity factor is not areliable marker of which benefits are or are
not deductible. Thisis clear, for example from the Court's decision in Cunningham. In issue were
disability benefits provided for under collective agreements. They were clearly intended to provide
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an indemnity for wage loss arising from an inability to work. Nonetheless, the Court held that the
benefits should not be deducted.

32 Tosum up, apotential compensating advantage problem existsif the plaintiff receives a
benefit that would result in compensation of the plaintiff beyond his or her actual loss and either (@)
the plaintiff would not have received the benefit but for the defendant's breach, or (b) the benefit is
intended to be an indemnity for the sort of loss resulting from the defendant’s breach. These factors
identify a potential problem with a compensating advantage, but do not decide how it should be
resolved.

(3  Why Is There a Problem About Deduction in This Case?

33 A compensating advantage issue arises in this case. First, there is an element of excess
compensation. Mr. Waterman has received his full pension benefits and, in addition, the salary he
would have earned had he worked during the period of reasonable notice (less an allowance for his
earnings from other employment). Had IBM not breached the contract of employment and instead
given him working notice, he would have received only his salary during that period and not his
pension. Second, thereisa"but for" causal relationship between IBM's breach of contract and Mr.
Waterman's receipt of the pension benefits. One could say that it was the pension plan rather than
IBM's breach of contract that gave rise to the benefit, but it is artificial to suggest that thereis no
"but for" causal link between IBM's breach of contract and Mr. Waterman's receipt of his pension
benefits: "but for" the breach, there would have been no termination and, "but for" the termination,
Mr. Waterman would not have started to collect his pension. Given that there was double recovery
and that the benefit would not have arisen but for IBM's breach, we must decide whether the benefit
should or should not be deducted from damages otherwise payable by IBM.

B. Isthe Compensation Principle the Answer to the Problem?

34 IBM'sfirst main point is that the compensation principle requires the pension benefits to be
deducted. Mr. Waterman is better off as aresult of the damage award than he would have been if
IBM had given reasonable working notice. It follows, in IBM's submission, that the pension
benefits must be deducted so that the damage award places Mr. Waterman in the economic position
he would have been in had IBM given him reasonable working notice. Thisis essentially the
position adopted by my colleague Rothstein J.

35 Whilel agree that the damage award is a departure from the compensation principle, thisin
itself is not an answer to the problem posed by the appeal. As| will explain, the compensation
principle cannot be, and is not, applied strictly or inflexibly in a manner that is divorced from other
considerations. The question is whether the compensation principle should be strictly applied in this
case. In my view, it should not. To explain why, it is helpful to ook first at why the compensation
principleis not applied strictly, or at al, in various situations.

(1) When Does the Compensation Principle Not Apply Strictly?
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36 Considerations other than the extent of the plaintiff's actual 1oss shape the way the
compensation principle is applied and there are well-established exceptionsto it. For example, the
rule that contract damages compensate only the plaintiff's actual lossis not the only rule that applies
to assessing contract damages. As aleading English case put it, "Damages are measured by the
plaintiff's loss, not the defendant's gain. But the common law, pragmatic as ever, haslong
recognised that there are many commonplace situations where a strict application of this principle
would not do justice between the parties. Then compensation for the wrong done to the plaintiff is
measured by a different yardstick”: Attorney General v. Blake, [2001] 1 A.C. 268 (H.L.), at p. 278.
In some cases, for example, an award of damages in contract may be based on the advantage gained
by the defendant as aresult of the breach rather than the loss suffered by the plaintiff: see, e.g.,
Bank of America Canada v. Mutual Trust Co., 2002 SCC 43, [2002] 2 S.C.R. 601, at para. 25. The
rule that damages are measured by the plaintiff's actual loss, while the general rule, does not cover
al cases. In addition, through the doctrines of remoteness and mitigation, the compensation
principle gives way to considerations of reasonablenessin relation to whether the plaintiff's
expectations of the contract and his or her conduct in response to the breach of it were reasonable.

37 Finaly, there are well-recognized exceptions in which benefits flowing to plaintiffs are not
taken into account even though the result is that they are better off, economically speaking, after the
breach than they would have been had there been no breach. These exceptions are ultimately based
on factors other than strict compensatory considerations. As Lord Reid put it in Parry, "[t]he
common law has treated [the deductibility of compensating advantages] as one depending on
justice, reasonableness and public policy": p. 13. Or, as McLachlin J. wrote, thisissueraisesa
guestion of "basic policy": Ratych, at p. 959.

(20  What Factors Help to Identify When Compensating Advantages are Not
Deducted?

38 What are some of these considerations of justice, reasonableness and policy? An answer may
be found by looking at the two well-established situations in which compensating advantages are
not deducted: charitable gifts and private insurance.

(@ Charitable Gifts

39 Thefirstisthe less controversia. Theruleisthat charitable gifts made to the plaintiff are
generally not deductible from the plaintiff's damages even though they were made as a result of and
in response to the injury or loss caused by the defendant's wrong: see, e.g., Waddams, at ss.
3.1550-3.1560; Cassels and Adjin-Tettey, at pp. 420-21. Two concerns explain the exception: first,
that if these charitable gifts were deducted, "the springs of private charity would be found to be
largely, if not entirely, dried up” and, second, that it rarely makes practical sense to spend the time
and effort required to take these sorts of giftsinto account (Redpath v. Belfast and County Down
Railway (1947), N.I. 167 (K.B), at p. 170). See dso Ogus, at p. 223; Waddams, at s. 3.1550; Cassels
and Adjin-Tettey, at pp. 420-21; Cunningham, at p. 370.



Page 17

40 These explanations of the exception suggest we may take into account the broader incentives
created by deducting or not deducting a benefit as well as pragmatic considerations relating to
whether the applicable ruleis clear, coherent and easy to apply: Cunningham, at p. 388, per
McLachlin J.

(b)  Private Insurance

41 A second and more controversial exception relates to payments from the plaintiff's private
insurance. The core of the exception iswell established: benefits received by a plaintiff through
private insurance are not deductible from damage awards. However, both the precise scope and the
rationale of the exception have been the subject of judicial and scholarly debate. Its practical
importance is limited given the widespread use of subrogation, which avoids the compensating
advantage issue altogether. While the exception more typically arisesin tort cases, it has a'so been
applied in contract actions, including actions for wrongful dismissal: Jack Cewe Ltd. v. Jorgenson,
[1980] 1 S.C.R. 812. The approach in both areas of law is the same in principle, although the terms
of the contract and the dealings between the parties will inform the analysis in contract cases.

42 Oneareaof controversy relatesto the sorts of benefits which fall within the private insurance
exception. Does it apply to both indemnity and non-indemnity insurance? Does it extend to
disability benefits, employment insurance or pensions payable on retirement? The Court has held
that the answer to all of these questionsis yes, but not, as we shall see, without well-reasoned
dissent. In short, the so-called private insurance exception has been applied by analogy to avariety
of payments that do not originate in a contract of insurance.

43 In Canadian Pacific Ltd. v. Gill, [1973] S.C.R. 654, the Court applied the insurance exception
to prevent deduction of the present value of Canada Pension Plan benefits available to surviving
dependents from the damages awarded in afatal injuries claim. Spence J., for the Court, held that
the payments were "so much of the same nature as contracts of insurance that they also should be
excluded from consideration when assessing damages under the provisions of that statute”: p. 670;
see a'so Grand Trunk Railway v. Beckett (1887), 16 S.C.R. 713, at p. 714, and Quebec Workmen's
Compensation Commission v. Lachance, [1973] S.C.R. 428, at pp. 433-34.

44 In Guy v. Trizec EquitiesLtd., [1979] 2 S.C.R. 756, Mr. Guy'sinjury led to his retirement and
receipt of pension benefits. They were not deducted from damages for loss of earnings. Ritchie J.,
for the Court, viewed pensions, whether contributory or non-contributory, as flowing from the
employee'swork and part of what the employer was prepared to pay for the employee's services. He
agreed with Lord Reid's conclusion, in Parry, as quoted by Spence J., in Gill, that "[t]he fact that
they flow from past work equates them to rights which flow from an insurance privately effected by
[the employee]”: Guy, at p. 763. Similarly, in Jack Cewe, the Court did not deduct a dismissed
employee's unemployment insurance benefits from his wrongful dismissal damages. The benefits,
wrote Pigeon J., for the Court, were a conseguence of the contract of employment making them
similar to contributory pension benefits: p. 818. (The collatera benefit issue that arose in Jack Cewe
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isnow addressed by s. 45 of the Employment Insurance Act, S.C. 1996, c. 23, which states that a
claimant who receives benefits and is subsequently awarded damages for the same period, "shall
pay to the Receiver General as repayment of an overpayment of benefits an amount equal to the
benefits that would not have been paid if the earnings had been paid or payable at the time the
benefits were paid”.)

45 In Ratych, the Court found that sick leave benefits should be deducted from damages
otherwise payable for loss of earning by the party whose negligence was responsible for the
injuries. For the majority, McLachlin J. wrote that it may well be appropriate not to deduct benefits
where the employee can show a contribution equivalent to payment of an insurance premium. In
other words, benefits may not be deductible when they come about because the plaintiff has
prudently obtained and paid for insurance. However, that was not the case in Ratych, making it a
different situation than one in which the benefits flow from the employer/employee relationship: pp.
973-74. In Cunningham, disability insurance benefits payable under the terms of collective
agreements were held not to be deductible because there was evidence that the plaintiffs had paid
for these disability plans through reduced wages. The Court's earlier decision in Ratych was
distinguished on this basis.

46  Finaly, in Sylvester, non-contributory disability benefits received during the notice period
were deducted from wrongful dismissal damages otherwise payable. The benefits were intended to
be an indemnity for lost wages while the plaintiff was unable to work, the plaintiff had not
contributed to acquire the benefit, and policy considerations favoured deduction.

47 Thetwo casesin which the private insurance exception was not applied (Ratych and Sylvester)
involved benefits that were intended to be an indemnity for the type of loss that resulted from the
defendant's breach and to which the plaintiff had not contributed. Retirement pension benefits,
which are not an indemnity for loss of wages resulting from inability to work and to which the
employee contributes directly or indirectly, have been held by this Court and others to fall within
the private insurance exception: Guy; Gill; Chandler v. Ball Packaging Products Canada Ltd.
(1992), 2 C.C.P.B. 101 (Ont. Ct. J. (Gen. Div.)), aff'd (1993), 2 C.C.P.B. 99 (Ont. Ct. J. (Div. Ct.));
Emery v. Royal Oak Mines Inc. (1995), 24 O.R. (3d) 302 (Gen. Div.); Parry.

48 IBM relies on Canadian Human Rights Commission v. Canada (Attorney General), 2003 FCA
86, 301 N.R. 321, but, in my view, thisreliance is misplaced. The human rights complainant in that
case, Master Corporal (retired) Carter, complained that his release from the Canadian Forces by
virtue of his age constituted discrimination; in other words, his claim was not that his employer had
failed to give him reasonable notice of termination, but that it could not lawfully terminate him.
Following his release from service, a proper legislative basis for compulsory retirement was put in
place, thus ending the discrimination. The question was whether the compensation awarded by the
Human Rights Tribunal for lost wages during the period of discrimination should be reduced by the
amount of pension benefits received during that period. The Federal Court of Appeal held that they
should. However, it specifically declined to decide the case on the basis of the private insurance
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exception: para. 20. Instead, it reasoned that Master Corporal Carter should be treated as a member
of the regular force during the period of discrimination. But, by virtue of the applicable provisions
of the Canadian Forces Superannuation Act, R.S.C. 1985, c. C-17, a person may either bea
member of the regular armed forces contributing to the superannuation account or a person who has
ceased to be amember and entitled to benefits, but not both at the same time. On that basis, his
claim for both pension benefits and his full salary was inconsistent with the nature of his claim and
the governing legislation. This reasoning cannot apply to this case, however. The private insurance
exception applies to wrongful dismissal actions. Jack Cewe. In addition, the contractual provisions
here, unlike the statute that governed Master Corporal Carter's case, do not have any general bar
against receiving full pension entitlement and employment income.

49 A second areaof controversy concerns the basis of the private insurance exception. It has been
explained on various grounds, which may be grouped under three main headings. One is concerned
with the strength of the causal connection between receipt of the benefit and the defendant's breach,
a second relates to the nature of the benefit, and athird concerns a variety of policy considerations
that may be served by either deducting or not deducting the benefit.

50 Beforeturning to those issues, however, | must address a contention advanced by my
colleague Rothstein J. He maintains that application of the collateral benefit or private insurance
exception is not appropriate where the plaintiff's cause of action and hisright to a particular benefit
arise from the same contract. | respectfully do not accept that thereis or should be any such
categorical "single contract” rule in relation to compensating advantages. This proposition is not
consistent with this Court's jurisprudence.

51 InJack Cewe, unemployment insurance benefits were not deducted from wrongful dismissal
damages. The Court held that the benefits were the " consequence of the contract of employment”,
making them similar to contributory pension benefits: p. 818. Thus, athough the Court considered
that the benefits and the claim for damages arose as a consequence of the same contract, the benefits
were not deducted from the wrongful dismissal damages. Thus, my colleague's proposition is
contradicted by aleading authority from this Court on the deduction of benefits from wrongful
dismissal damages.

52 The Sylvester case, from this Court, does not lay down any such broad "single contract” rule.
If that had been the Court's view, it would have provided a much smpler solution to theissuein
Sylvester than the one it unanimously adopted. Of course, in Sylvester, the sick |eave benefits and
the claim for wrongful dismissal damages both arose from the contract of employment, but the
Court did not rely on, or even mention, the broad "single contract” rule advanced by my colleague.
On the contrary, Mgor J., writing for the Court, was careful not to articulate any broad "single
contract" rule in relation to compensating advantages. He stated that

[t]here may be cases where an employee will seek benefits in addition to
damages for wrongful dismissal on the basis that the disability benefits are akin
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to benefits from a private insurance plan for which the employee has provided
consideration. Thisis not the case here... . The issue whether disability benefits
should be deducted from damages for wrongful dismissal where the employee
has contributed to the disability benefits plan was not before the Court.
[Emphasis added; para. 22.]

Of course, whether the employee contributes to the benefits or not, they equally arise under the
employment contract. The fact that the Court explicitly left this point open isinconsistent with the
Court intending to adopt the broad "single contract” rule espoused by Rothstein J. Sylvester teaches
that, where a cause of action and a benefit arise under the contract of employment, we must ook
first to that contract to determine the issue of whether an employment benefit should be deducted
from wrongful dismissal damages. Asin Sylvester, Mr. Waterman's contract of employment is silent
on thisissue, so we must attempt to discern the parties intentionsin light of the express terms of the
contract of employment.

53 I returnto the three areas of controversy in relation to the basis of the private insurance
exception.

(i)  Strength of Connection to the Defendant’s Breach

54  The strength-of-connection factor has often been referred to in the cases. The argument is that
private insurance benefits (and benefits considered analogous to them) should not be deducted
because they result from the plaintiff's contract of insurance, not from the defendant's wrongful act.
Thiswas part of the reasoning in Bradburn v. Great Western Railway Co. (1874), L.R. 10 Ex. 1, but
at the distance of 140 years, this analysis seems artificial. Moreover, scholars have pointed out that
decisions about legal as opposed to factual causation often simply disguise the true policy reasons
underlying the decisions: see, e.g., Ogus, at p. 94; Burrows, at p. 162. In the leading English case on
the private insurance exception, Parry, Lord Pearce commented that strict principles of causation do
not provide a"satisfactory line of demarcation” between benefits that are and are not deductible: p.
34. While, as discussed, considering the connection between the breach and the benefit helps to
identify that there is an issue about whether the benefit should be deducted, principles of causation
do not provide reliable markers of whether a benefit should be deducted or not.

(i) The Nature and Purpose of the Benefit

55 The nature and purpose of the benefit, on the other hand, is often a better explanation of why
private insurance benefits should or should not be deducted. Two factors relating to the nature of the
benefit have been particularly important: whether the benefit is an indemnity for the loss caused by
the defendant's breach and whether the plaintiff has directly or indirectly paid for the benefit.

56 | will not attempt to lay down general principles that will cover all possible types of benefits.
However, as we shall see, areview of this Court's jurisprudence supports the following general
propositions (subject, of course, to statutory or contractual provisions to the contrary).
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* Benefits have not been deducted if (a) they are not intended to be an
indemnity for the sort of loss caused by the breach and (b) the plaintiff has
contributed to the entitlement to the benefit: Gill; Guy.

* Benefits have not been deducted where the plaintiff has contributed to an
indemnity benefit: Jack Cewe; Cunningham.

* Benefits have been deducted when they are intended to be an indemnity
for the sort of loss caused by the breach but the plaintiff has not
contributed in order to obtain entitlement to the benefit: Sylvester; Ratych.

57 The pension benefit in this case was not intended to be an indemnity for lost wages and Mr.
Waterman contributed to the acquisition of his pension through his years of service. This, no doubt,
iswhy it has never been argued that the benefits should be deducted under the principle of
mitigation. The pension benefit, therefore, is the type of benefit which should not be deducted. The
reasoning leading me to this conclusion follows.

58 | begin my review with the decision of the House of Lordsin Parry, which is the foundation
of much of the Canadian jurisprudence. Lord Reid ultimately based his conclusion that the benefit
(apension) should not be deducted based on its "intrinsic nature”: "A pensionisintrinsically of a
different kind from wages... . [W]ages are areward for contemporaneous work, but ... apensionis
the fruit, through insurance, of all the money which was set aside in the past in respect of his past
work. They are different in kind": p. 16. Lord Pearce also considered the nature and purpose of the
benefit when he asked: "Is there anything else in the nature of these pension rights derived from
work which puts them into a different class from pension rights derived from private insurance?
Their 'character' isthe same": p. 37. Lord Wilberforce also focused on the nature of the pension
benefit, noting that it did not prevent the injured officer from taking other paid employment,
whether it be for awage that was less, equal to or more than his police officer's salary: p. 42.

59 The nature and purpose of the benefit was central to the minority's reasoning in Cunningham.
While the majority was concerned with authority, fairness and deterrence, the minority refocused
the analysis on the nature of the benefit, distinguishing between "indemnity" and "non-indemnity"
insurance. The former should be deductible, while the latter should not:

Thisdistinction is critical to adiscussion of collateral benefits. If the
insurance money is not paid to indemnify the plaintiff for a pecuniary loss, but
simply as a matter of contract on a contingency, then the plaintiff has not been
compensated for any loss. He may claim his entire loss from the negligent
defendant without violating the rule against double recovery. [pp. 371-72]

60 Importantly, the minority judges accepted that the dominant tide of the jurisprudence in the
common law world is that non-indemnity pension benefits should not be deducted: Cunningham, at
p. 376. Although they mostly do not rely on the private insurance exception, Commonwealth
decisions conclude that pension benefits should not be deducted from a damages award because
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pension benefits are not meant to compensate the plaintiff for the injury or breach of contract or to
act as wage replacement. See for example: National Insurance Co. of New Zealand Ltd. v. Espagne
(1961), 105 C.L.R. 569; Grahamv. Baker (1961), 106 C.L.R. 340; Parry, Smoker v. London Fire
and Civil Defence Authority, [1991] 2 A.C. 502. In Hopkinsv. Norcross plc, [1993] 1 All E.R. 565
(Q.B.), the High Court applied this reasoning to the deductibility of pension benefitsin awrongful
dismissal suit. The reasoning is also consistent with the decision of the Employment A ppeal
Tribunal in Knapton v. ECC Card Clothing Ltd., [2006] I.C.R. 1084. The non-deductibility of
pension benefits was affirmed by the New Zealand Court of Appeal in Gilbert v. Attorney-General,
[2010] NZCA 421, 8 N.Z.E.L.R. 72. Thisis consistent with the approach in Guy, discussed earlier,
which concerned pension benefits that were clearly not intended to be an indemnity for loss of
earnings due to an inability to work. They were held not to be deductible from damages for 1oss of
earnings payable by those responsible for the plaintiff'sinability to work.

61 The nature of the benefit was also an important factor in the Court's decision to deduct
employer-funded disability payments from wrongful dismissal damagesin Sylvester. The Court's
analysis looked first to the nature and purpose of the benefit and, in particular, to the question of
whether the benefit isin the nature of an indemnity for the sort of loss caused by the defendant's
breach of contract. The fact that the benefit was intended to be an indemnity for wage loss was one
of the reasons for the Court's conclusion that the benefit should be deducted.

62 Reliance on the distinction between indemnity and non-indemnity benefitsis sound in
principle. As McLachlin J. pointed out in her dissenting reasons in Cunningham, if the benefit "is
not paid to indemnify the plaintiff for a pecuniary loss, but smply as a matter of contract on a
contingency", the benefit cannot be seen as having compensated the plaintiff for that pecuniary loss:
pp. 371-72. If that is the case, the argumentsin favour of deducting the benefit are weaker in the
sense that IBM is asking to deduct apples from oranges.

63 Thefact that Mr. Waterman's pension comes from a defined benefit plan does not change its
nature as a non-indemnity benefit.

64 The Court in Sylvester also considered another factor -- that the plaintiff had not contributed to
obtain the benefit by paying for it directly or indirectly -- in support of its conclusion that the
benefit should be deducted from the damages. This factor has often been mentioned and relied onin
the cases.

65 For example, the Court first applied Parry in the 1973 case of Gill, and reaffirmed it in Guy.
In both cases, the Court emphasized that the plaintiff had directly or indirectly paid for the benefit
in question. As Ritchie J., writing for the Court, put it in Guy:

... this contributory pension is derived from the appellant's contract with
his employer and that the payments made pursuant to it are akin to payments
under an insurance policy. Thisview isin accord with the judgment of the House
of Lordsin Parry v. Cleaver, which was expressly approved in this Court in the
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reasons for judgment of Mr. Justice Spence in Canadian Pacific Ltd. v. Gill ... .
[p. 762]

66 Thisline of reasoning was repeated in Jack Cewe, which held that contributory unemployment
insurance benefits were not deductible from wrongful dismissal damages. This factor was also an
important one in Cunningham. As Cory J. put it, on behalf of the majority: "The application of the
insurance exception to benefits received under a contract of employment should not be limited to
cases where the plaintiff is amember of aunion and bargains collectively. Benefits received under
the employment contracts of non-unionized employees will also be non-deductible if proof is
provided of payment in some manner by the employee for the benefits': p. 408 (emphasis added).
The majority found that there was evidence of such payment and held that the benefit should not be
deducted.

67 Whilethe cases from this Court have referred to whether the plaintiff has directly or indirectly
contributed to the benefit, there are strong arguments against giving this consideration much weight
as an explanation of why particular benefits should or should not be deducted. As McLachlin J.
pointed out in her dissent in Cunningham, reliance on this factor may be seen as inconsistent with
legal principle and logic. With respect to legal principle, the defendant takes the plaintiff as he or
sheisand the plaintiff is compensated for his or her actual loss and no more. As amatter of logic, it
does not seem right to say that deducting the benefits deprives the plaintiff of the contributions
made to gain entitlement to those benefits -- whether deducted from damages or not, the plaintiff
receives the benefits. Cunningham, at pp. 381-83; for a critique of reliance on this factor, see also
Ogus, at pp. 226-27.

68 The pension benefitsin issue in this case are not an indemnity for loss of wages and, aswe
shall see, pension benefits earned through years of service are invariably found to be contributory.
The fact that the pension plan here is a defined benefits plan does not detract from that conclusion.
As aresult, the problem highlighted in the difference between the mgjority and the dissent in
Cunningham, i.e. how to treat indemnity benefits to which the plaintiff contributed, does not arisein
this case.

69 | conclude from this review that whether the benefit isin the nature of an indemnity for the
loss caused by the defendant's breach and whether the plaintiff has directly or indirectly paid for the
benefit have been important explanations of why particular benefits fall, or do not fall within the
private insurance exception. The Court has been sharply and closely divided on the issue of the
deduction for an indemnity benefit to which the plaintiff has contributed. However, thereisno
decision of the Court of which | am aware that has required deduction of a non-indemnity benefit to
which the plaintiff has contributed, like the pension benefitsin this case.

(iii) Broader Policy Considerations

70 Three main policy considerations have often been advanced to explain why a benefit should or
should not be deducted: punishment, deterrence, and the provision of incentives for socially
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responsible behaviour.

71  The private insurance exception has often been justified on the basis that deducting the benefit
from the damages reduces their punitive and deterrent value. However, the notion that the exception
was intended to have a punitive and deterrent value has been widely, and, in my view, soundly,
criticized. Authors agree that punitive and deterrent value ought not to be relied on to explain why a
benefit is or is not deducted: see J. G. Fleming, "The Collateral Source Rule and Contract Damages®
(1983), 71 Cal. L. Rev. 56, at pp. 58-59; J. Marks, "Symmetrical Use of Universal Damages
Principles -- Such as the Principles Underlying the Doctrine of Proximate Cause -- to Distinguish
Breach-Induced Benefits That Offset Liability From Those That Do Not" (2009), 55 Wayne L. Rev
1387, at p. 1420; J. M. Perillo, "The Collateral Source Rulein Contract Cases' (2009), 46 San
Diego L. Rev. 705, at p. 716; Ogus, at p. 225; Burrows, at pp. 162-63. This view is supported by
both the High Court of Australia and the House of Lords: see National Insurance Co., per Dixon
C.J at p. 571, and Parry, at p. 33. In Parry, Lord Pearce put it thisway at p. 33: "The word
‘punitive’ gives no help. It is simply aword used when a court thinks it unfair that a defendant
should be saddled with liability for a particular item." | would add that it is hard to defend
punishment and deterrence as rationales against the incisive critique advanced by McLachlin J. in
her dissenting reasons in Cunningham, at pp. 383-84. | conclude that it is unsound to rely on a
punitive or deterrent justification for the private insurance exception, particularly in breach of
contract cases where fault is not an operating concept.

72 Thisisnot to say, however, that the approach to damages does or should ignore the underlying
purposes of the substantive obligations the breach of which they seek to remedy. If, for example, an
important purpose of the law of contractsisto protect the reasonable expectations of the partiesto a
contract, it is appropriate to consider how well the award of damages furthers that purposein a
particular case: see, e.g., A. Swan and J. Adamski, Canadian Contract Law (3rd ed. 2012) at s.

1.27. This consideration may be taken into account along with the other principles of damages law
in order to ensure that thereisagood "remedial fit" between the breach of obligation and the
remedy.

73 The private insurance exception has also been justified by the incentives it may provide. For
example, deducting benefits that plaintiffs have provided for themselves might discourage plaintiffs
from acting prudently in obtaining that sort of proctection. This, however, has been a controversial
explanation. The mgjority relied on it in Cunningham, but it was trenchantly criticized by the
dissent and asimilar critique has been made by scholars: see, e.g., Ogus, at pp. 226-27.

74 Inmy view, we should be cautious about relying too heavily on the incentives that may result
from deducting or not deducting. There will sometimes be little basisin fact for supposing that
either deducting or not deducting certain benefits will have any impact on people's behaviour. For
example, do we think it likely that deducting insurance benefits will discourage people from buying
insurance? The coverage is not limited to situations in which there will be legal recourse against a
defendant. Even when legal recourseis available, it will likely require alonger and more expensive



Page 25

process, as compared to making an insurance claim. Nor isit likely that people will be less ready to
buy insurance if they are not doubly compensated in cases in which fault can be established. It
seems to me that we should generally rely on these broader policy concerns only when they are
directly related to the particular benefit in issue and when there is some reasonable basisin fact or
experience to suppose that deducting or not deducting will actually serve the policy objective.

75  Sylvester provides an example of grounding policy considerationsin the facts of the case. The
result in that case was supported by the fact that deducting the disability benefits from wrongful
dismissal damages ensured that all affected employees would receive equal damages: if the benefits
were not deducted, a dismissed employee collecting disability benefits would receive more
compensation than would the employee who is dismissed while working (para. 21). In the same
paragraph, the Court considered the incentives created by the deduction or non-deduction of the
disability benefits: failing to deduct the disability benefits could be an undesirable deterrent to
employers establishing disability benefit plans. These concerns are directly related to the benefitsin
guestion and have a reasonable basisin fact.

76 From thisreview of the authorities, | reach these conclusions:

(@  Thereisno single marker to sort which benefits fall within the private
insurance exception.

(b)  Onewidely accepted factor relates to the nature and purpose of the
benefit. The more closely the benefit is, in nature and purpose, an
indemnity against the type of loss caused by the defendant's breach, the
stronger the case for deduction. The converseis also true.

(c)  Whether the plaintiff has contributed to the benefit remains a relevant
consideration, although the basis for thisis debatable.

(d) Ingeneral, abenefit will not be deducted if it is not an indemnity for the
loss caused by the breach and the plaintiff has contributed in order to
obtain entitlement to it.

(e)  Thereisroom inthe analysis of the deduction issue for broader policy
considerations such as the desirability of equal treatment of those in similar
situations, the possibility of providing incentives for socially desirable
conduct, and the need for clear rules that are easy to apply.

(3 Application to This Case

77 Where would these factors lead us in this case? In my view, they clearly support not deducting
the retirement pension benefits from wrongful dismissal damages. The retirement pension is not an
indemnity for wage loss, but rather aform of retirement savings. While the employer made al of
the contributions to fund the plan, Mr. Waterman earned his entitlement to benefits through his
years of service. Asthe plan states, its primary purposeis "to provide periodic pension payments to
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eligible employees ... after retirement ... in respect of their service as employees': art. 1.01, A.R., at
p. 117. Thus, it seemsto me that this case falls into the category of casesin which the insurance
exception has aways been applied: the benefit is not an indemnity and the employee contributed to
the benefit. Thisresult is consistent with the dominant view in the case law and among legal
scholars: Guy; Gill; Chandler; Emery; Parry; Ogus, at p. 223.

78 To conclude, the compensation principle should not be applied strictly in this case because the
pension benefits fall within the private insurance exception and should not be deducted from the
wrongful dismissal damages.

C. Doesthe Court's Decision in Sylvester Support IBM's Position That the Pension
Benefits Must Be Deducted?

79 1 turnto IBM's second main argument, that the Court's decision in Sylvester supports its
position that the pension benefits must be deducted here. In my view Sylvester does not support that
result.

80 Theissuein Sylvester was whether damages for wrongful dismissal should be reduced by the
amount of disability benefits paid during the notice period from an employer-funded plan. The
Court's analysis addressed three factors: the nature of the benefit, the intentions of the parties as
reflected in the employment contract, and some broader policy considerations. When these factors
are considered in light of the facts of this case, they lead to the opposite conclusion than they did in
Sylvester.

81 The Court in Sylvester began by looking at the nature of the benefit. Was it intended to be a
substitute (i.e. an indemnity) for wages payable during the period of reasonable notice? For two
reasons, the Court determined that they were. First, the disability benefits were a wage replacement
benefit. It was clear from the terms of the plans that the benefits were intended to continue the
employee's earnings in the event the employee was unable to work due to illness or injury. Second,
the disability benefits would be reduced by other income received by the employee, including other
disability income, wage continuation plan benefits, pension benefits, workers compensation
benefits and salary from other employment: para. 14. They were therefore not freestanding
entitlements -- they were linked to and defined by the extent of actual income loss. (As| have
aready noted, the Court was also careful not to opine on whether the result would be the same if the
employee had contributed money or money's worth in order to obtain the benefit. The Court
specifically left open the question of whether "disability benefits should be deducted from damages
for wrongful dismissal where the employee has contributed to the disability benefits plan”: para.
22))

82 Thebenefit inissuein thiscaseis of an entirely different nature. Unlike the disability benefits
in Sylvester, the pension benefit is clearly not an indemnity benefit for loss of salary due to inability
to work. The purpose of the pension benefits, as expressed in the plan documents, "is to provide
periodic pension paymentsto eligible employees ... after retirement and until death in respect of
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their service asemployees': art. 1.01, A.R,, at p. 117. The pension plan is, in essence, aretirement
savings vehicle to which an employee earns an absol ute entitlement over time. Benefits are
determined by years of service and salary level. An employee who leaves employment after 10 or
more years of service receives either a deferred pension or atransfer of the lump sum commuted
value of the pension entitlement to alocked-in retirement vehicle. Pensionable earnings are credited
at 100 percent of salary while on approved unpaid leave or short-term disability. Moreover, unlike
the disability paymentsin Sylvester, pension payments or entitlements are not in general reduced by
other income or benefits received by the recipient. Mr. Waterman could have retired, drawn his full
pension, and drawn afull salary from another employer. Pension benefits are clearly not intended to
provide an indemnity for loss of income.

83 Thereisan even more fundamental difference. As Prowse J.A. points out in her reasonsin the
Court of Appeal, pension benefits like those in issue here bear many of the hallmarks of a property
right. They, as she put it, are regarded as belonging to the employee:

... although the payments under the [Defined Benefit Pension] Plan are made
wholly by IBM, they are made "on behalf of" the employee. Thisis also reflected
in IBM's [Defined Contribution] Plan, where employer contributions are
attributed to a fund in the name of the employee. In both instances, the pension
benefits are regarded as belonging to the employee. They have the right to
designate beneficiaries of the benefit; they can elect to transfer their pension
account to another locked-in RRSP or to another employer after 10 years of
service upon leaving IBM; thereis a provision for alump-sum pay-out on
retirement in the case of "small pensions” (of lesser magnitude than that enjoyed
by Mr. Waterman (Article 10.08)); and, in many jurisdictions, their pension
rights are divisible between spouses on marriage breakdown. [Emphasis added;
para. 60.]

84 Thisview issupported by basic principles of pension law. Mr. Waterman's pension was
vested. As A. Kaplan and M. Frazer explain in Pension Law (2nd ed. 2013), at p. 203:

Vesting is the "foundation stone” of employee protections upon which pension
regulation isbased ... . An employee who is vested has an enforceable statutory
right to the accrued value of his or her pension benefit earned to date, even if the
employee terminates employment and plan membership prior to retirement age.
It isthe vesting of pension benefits that shift our perception of pensions from
purely contractual entitlements to quasi-proprietary interests.

85 Pension benefits have consistently been viewed as an entitlement earned by the employee. As
Lord Reid put it in Parry, a p. 16: "The products of the sums paid into the pension fund are in fact
delayed remuneration for [the employee's] current work. That iswhy pensions are regarded as
earned income." The pension istherefore aform of retirement savings earned over the years of
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employment to which the employee acquires specific and enforceable rights. Thisis no less the case
because the pension benefits were not reduced by the wrongful dismissal; had they been, there
would be no collateral benefit problem and no question of deduction. It isuseful to ask this
guestion: In light of the contract of employment, would the parties have intended to use an
employee's vested pension entitlements to subsidize his or her wrongful dismissal? In my view, the
answer must be no. As Joseph M. Perillo writes:

Suppose an employer fires an employee without justification, breaching a
contract of employment, and the employee turnsto his or her savings account for
living expenses. No one would argue that the employee's recovery against the
employer should be diminished by the employee's withdrawals from savings. The
savings account is a collateral source. To the extent that another collateral source
resembl es a savings account, the plaintiff should be able to recover damages
without a deduction for the amount received from the collateral source.
[Emphasis added; p. 706.]

86 My colleague Rothstein J. does not accept that the different nature of the benefitsin issue here
and in Sylvester is arelevant distinction between the two cases. However, Major J., writing for a
unanimous Court in Sylvester, clearly thought it was. Hisfirst reason for deciding that the benefits
ought to be deducted was that "the disability benefits were intended to be a substitute for the
respondent's regular salary": para. 14. In other words, it was a key aspect of the Court's reasoning in
Sylvester that the benefit in issue was intended to be an indemnity for wage loss. | find it impossible
to dismissthe first reason the Court in Sylvester gave for its decision asirrelevant.

87 The Court in Sylvester then turned to the contract of employment. The goal wasto seeiif it
shed any light on the parties’ intentions with respect to the receipt of both damages for wrongful
dismissal and disability benefits. Contrary to the view of my colleague Rothstein J., the relevant
guestion was not what Mr. Sylvester was entitled to under his contract in the event that his
employer had not breached it. The question was whether the contract expressly or impliedly
provided for him to receive both disability benefits and damages for wrongful dismissal: para. 13.
Although the employment contract in Sylvester (asin this case) did not expressly address that
guestion, it did so by implication. The receipt of both disability benefits and wages was not possible
in any circumstances under the contract of employment. Moreover, other income of any nature had
to be deducted from the amount of the disability payments. This suggested that the parties did not
intend Mr. Sylvester to receive both disability benefits and damages representing lost wages during
the notice period. AsMgjor J. put it:

The respondent's contractual right to damages for wrongful dismissal and
his contractual right to disability benefits are based on opposite assumptions
about his ability to work and it is incompatible with the employment contract for
the respondent to receive both amounts. The damages are based on the premise
that he would have worked during the notice period. The disability payments are
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only payable because he could not work. It makes no sense to pay damages based
on the assumption that he would have worked in addition to disability benefits
which arose solely because he could not work. This suggests that the parties did
not intend the respondent to receive both damages and disability benefits.
[Emphasis added; para. 17.]

88 Asl read Sylvester, this analysis does not suggest that we should focus narrowly on the
precise provisions of the employment contract, unless of course they deal expressly with the issue
of whether pension benefits should be deducted from wrongful dismissal damages. In the absence of
such an explicit provision -- and, asin Sylvester, there is no explicit provision in this case -- we
must look at the contract in an attempt to determine what the parties intended with respect to the
receipt of both wrongful dismissal damages and pension benefits.

89 When we examine the employment contract in this case, the picture is much less clear than it
wasin Sylvester. It istrue that because Mr. Waterman was between the ages of 65 and 71 at the
time of hisdismissal and qualified for hisfull pension, he could not in fact receive both
employment income from IBM and pension benefits. However, looking at the contract as awhole, it
isnot afair implication that the parties agreed that pension entitlements should be deducted from
wrongful dismissal damages.

90 First, an employee who is dismissed before his date of retirement would receive, without
deduction, wrongful dismissal damages and al of his or her entitlements under the plan (for
example, adeferred pension or its commuted value transferred to alocked-in savings vehicle). No
one has suggested that these amounts would in any way affect wrongful dismissal damages. In fact,
the value of any pension entitlements lost during the notice period would be a compensable loss in
an unjust dismissal action: see, e.g., J. R. Sproat, Wrongful Dismissal Handbook (6th ed. 2012), at
pp. 6-51 to 6-52.6. Second, aretired employee would receive, in full, both his pension benefits and
any employment income earned from another employer. There is nothing before us to suggest that a
retired IBM employee could not obtain employment with another employer and keep both his or her
pension income and the new employment income. Third, once an employee reaches age 71, he or
she could receive in full both employment income from IBM and pension benefits: plan description,
ap.2(AR,ap. 103); plan art. 9.02 (A.R., at p. 132). In Sylvester, not only was it impossible in
all circumstances to receive salary and disability benefits, it was clear that the amount of disability
benefits would be reduced by any other income, whatever its source, received by the employee:
para. 14. Unlike Sylvester, it cannot be said here that the rights to damages for unjust dismissal and
to pension benefits are based on opposite or incompatible assumptions. This conclusion is also
consistent with the understanding of vested pension entitlements as being akin to property rights
which accrue over time for the employee's benefit.

91 I conclude that, unlike the situation in Sylvester, Mr. Waterman's receipt of pension benefits
and wrongful dismissal damages is not based on opposite assumptions about his ability to work and
it is not incompatible with the employment contract that he could receive both pension benefits and
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employment income.

92 Finally, the Court in Sylvester turned to the broader policy concerns, notably that dismissed
employees should be treated alike and that the incentives should encourage rather than discourage
employers from setting up disability plans. As Major J. put it, at para. 21:

If disability benefits are paid in addition to damages for wrongful
dismissal, the employee collecting disability benefits receives more
compensation than the employee who is dismissed while working. Deducting
disability benefits ensures that all affected employees receive equal damages ... If
disability benefits are not deductible, employers who set up disability benefits
plans will be required to pay more to employees upon termination than
employers who do not set up plans. This deterrent to establishing disability
benefits plansis not desirable. [Emphasis added. ]

93 Thesefactors are also relevant here, although, in this case, they support not deducting rather
than deducting the benefits. Unlike in Sylvester, non-deduction in this case promotes equal
treatment of employees. If deduction is permitted, an employee who is eligible to receive his or her
pension but has not reached 71 years of age can, by means of wrongful dismissal, be forced to retire
and draw on his or her pension benefits. By contrast, an employee who is not entitled to his or her
pension receives either adeferred pension or the commuted value of it plus full damages for
wrongful dismissal and an employee over the age of 71 receives both pension and employment
income. Deducting the benefits only in the case of employeesin Mr. Waterman's situation would
constitute unequal treatment of pensionable employees. Moreover, deductibility seemsto meto
provide an incentive for employers to dismiss pensionable employees rather than other employees
because it will be cheaper to do so. Thisis not an incentive the law should provide. Whilethisisa
broader policy consideration, it is directly related to the benefit in question and has a reasonable
basisin fact.

94 My colleague Rothstein J. is of the view that there is no such incentive because "with respect
to the cost of dismissing pensionable and non-pensionable employees, thereis adifference only in
form, not substance": para. 134. Respectfully, | cannot agree. The suggestion implicit in thisis that
thereisadollar for dollar correlation between the amount of the pension benefits that IBM claims
should be deducted and the amount IBM contributed over time in order to fund those benefits such
that it is not cheaper to dismiss a pensionable employee than one who is not eligible to collect afull
pension. This proposition, however, is based on a considerable oversimplification of how pension
benefits are funded and, in my respectful view, is not accurate.

95 My colleague Rothstein J. suggests that failure to deduct earned pension benefits from
wrongful dismissal damages may disadvantage other employeesin the future because it may
"incentivize" employersto require an employee to work through the duration of the reasonable
notice period to the potential disadvantage of employees. However, the risk of such an incentive
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seems to me to be highly speculative. There are pluses and minuses for both the employer and
employee of giving (and receiving) working notice. From the employer's perspective, it may not be
advantageous to have the employee remain on the employer's premises during the period of working
notice. In addition, the employer loses the benefit of the employee's efforts to mitigate damages by
finding alternate employment, a benefit that is often unpredictable at the time of termination. The
employer is always able to negotiate before firing an employee rather than firing without first
negotiating. In light of these considerations, among others, it seems to me to be highly speculative
to say that refusal to deduct pension benefits will encourage employers to give working notice
rather than offer severance.

96 Finally, thereisno parallel, from a policy analysis perspective, between this case and
Sylvester. The Court in Sylvester was concerned that failure to deduct the non-contributory wage
replacement benefits in issue there might make employers reluctant to fund wage replacement
benefits. This concern does not arise here, given that the pension benefit is not intended to be an
indemnity for wage loss and that the employees contribute to the cost of the pension benefits.
Moreover, any employer who has this concern (and it must be said that the scarcity of reported
cases on the point suggest that it arises very uncommonly) can address it by adding appropriate
language to the pension plan text.

97 To conclude: in this case, the pension benefits are markedly different in nature than the
disability benefitsin issuein Sylvester, the intention of the partiesin relation to the issue of
deduction is much more uncertain in this case than in Sylvester and the broader policy
considerations point in the opposite direction. Unlike the disability benefits in Sylvester, the pension
benefits are not an indemnity for loss of earnings, they are not reduced by other benefits or income
received and the employee over time receives alegal entitlement to the commuted value of the
benefits. Unlike the situation respecting disability benefitsin Sylvester, there is no general bar
against an employee receiving both pension income and employment income and receipt of the
benefits and income is not based on opposite or incompatible assumptions. Pension benefits are not
reduced by other income. Not deducting the pension benefits serves the goal of equal treatment of
employees and provides better incentives for just treatment of all employees.

98 | conclude, therefore, that Sylvester does not support IBM's position in this case, and that it, in
fact, supports the conclusion that the pension benefits should not be deducted from the wrongful
dismissal damages.

V. Disposition
99 | would dismiss the appeal with costs throughout.
The reasons of McLachlin C.J. and Rothstein J. were delivered by

ROTHSTEIN J. (dissenting):--
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| ntroduction

100 Richard Waterman brought this suit aleging that his employer, IBM Canada Ltd., breached
his employment contract by failing to provide him with reasonable notice of histermination. The
trial judge found, and it is now undisputed that, Mr. Waterman was entitled to 18 months more
notice than he was given, and that he is accordingly entitled to the salary he would have earned if he
continued to work during that period. During the 18-month period, IBM paid Mr. Waterman
monthly pension benefits under the assumption that he was retired. The soleissuein thiscaseis
whether the pension benefits that IBM paid to Mr. Waterman during the 18-month notice period
must be deducted in calculating the appropriate damages award.

101 | agree with the majority that a straightforward application of the governing principle of
contract damages -- that the non-breaching party be placed in the position he would have been in
had the contract been performed -- leads to the conclusion that deduction is required (see para. 2).
The parties agree that, had Mr. Waterman been given reasonabl e notice and worked through the
reasonabl e notice period, he would have received his salary, but not his pension, until the notice
period elapsed. Deducting the pension benefits IBM paid him during the reasonable notice period
thus puts him in the position he would have been in had the contract been performed and failure to
deduct gives him awindfall.

102 However, the maority accepts Mr. Waterman's argument that he should be allowed a
windfall because his pension benefits are subject to the "private insurance” exception. | would reject
that argument. This case requires the Court to assess Mr. Waterman's |oss under the terms of a
single contract which gave rise to both Mr. Waterman's right to reasonable notice and hisright to
pension benefits. The private insurance exception has no application to such a case. Where the
Court is called upon to assess loss under a single contract, the plaintiff's entitlement turns on the
ordinary governing principle that he should be put in the position he would have been in had the
contract been performed.

103 Itisimportant to note that not al pension plans are alike. Mr. Waterman's pension planisa
defined benefit plan, under which IBM undertook to provide Mr. Waterman with pension benefits
from the time of his retirement until the time of his death, based on a predetermined formula. That
isto say that, from Mr. Waterman's perspective, upon retirement, he would receive his defined
benefits from an unlimited fund for the rest of hislife. For this reason, Mr. Waterman's receipt of
pension benefits during the reasonable notice period did not affect his future entitlement to pension
benefits and deducting the benefits does not have the effect of taking anything away from Mr.
Waterman. Rather, not deducting has the effect of giving Mr. Waterman more than he bargained for
and charging IBM more than it agreed to pay.

Factual Backaround

104 Mr. Waterman was an employee of IBM for approximately 42 years. At the time he was
terminated, he was 65 years old.
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105 Asan employee of IBM, Mr. Waterman became a member of the company's defined benefit
pension plan. Under the terms of the plan, IBM was required to make contributions to the pension
plan on behalf of its employees and, upon an employee's eligibility to receive benefits, IBM would
provide the employee with monthly benefits according to a predetermined formula until the
employee's death. An employee became €ligible to receive his monthly benefits upon retiring after
reaching the age of 65. An employee whose employment was terminated prior to the age of 65
could receive his pension benefits upon turning 65 or could elect to transfer the actuarial equivalent
of his accrued pension to a new employer. An employee also became eligible to receive his benefits
upon reaching the age of 71, independent of whether he had been terminated or retired, which,
according to the parties, was necessary for the plan to comply with income tax regulations. At the
time Mr. Waterman was terminated by 1BM, the monthly payment he would receive upon becoming
eligible had already been determined for several years.

106 IBM terminated Mr. Waterman in March 2009. It provided him with two months working
notice, after which it would consider him retired and begin paying him his pension benefits. The
trial judge found, and it is now undisputed that, IBM was required to give Mr. Waterman an
additional 18 months of notice.

107 Thetermination letter also offered Mr. Waterman a separation payment in exchange for a
general release from liability. As explained later, the separation offer would have provided Mr.
Waterman with more than he would have earned had he been given the full 20-month notice period
and worked through the notice period. Mr. Waterman declined IBM's separation offer. He continued
to work for IBM during the two-month notice period that he was given, and thereafter began
collecting monthly pension benefits from IBM. On June 11, 2009, Mr. Waterman initiated this
action to enforce his contractual right to be provided with reasonable notice of his termination.

108 In September 2009, Mr. Waterman obtained alternative employment as a part-time insurance
salesman.

Procedural History

Supreme Court of British Columbia, 2010 BCSC 376, 2010 CLLC para210-021

109 After asummary trial, Goepel J. found that IBM breached Mr. Waterman's employment
contract by failing to provide him with reasonable notice. Goepel J. held that IBM was required to
provide Mr. Waterman with an additional 18 months of notice beyond the two months that had been
provided. Asaresult, Mr. Waterman was entitled to the salary he would have earned and benefits
he would have accrued if he had continued to work for IBM during that time.

110 Goepel J. did not deduct the pension benefits that IBM paid to Mr. Waterman during the
notice period in calculating his damages. Goepel J. expressed the view that he was bound by the
Court of Appeal for British Columbia's decision in Girling v. Crown Cork & Seal Canada Inc.
(1995), 9 B.C.L.R. (3d) 1, in which it was held that pension benefits should not be deducted from
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wrongful dismissal damages. He acknowledged the possibility that Girling was no longer an
accurate statement of the law in light of this Court's decision in Sylvester v. British Columbia,
[1997] 2 S.C.R. 315, but found it incumbent upon him to follow Girling for reasons of judicial
comity.

111 Based on this reasoning, Goepel J. awarded Mr. Waterman $93,305 in damages, which
reflected the salary and benefits he would have earned if he had worked through the additional 18
months of notice, less the income earned from his new employment during that period.

Court of Appeal for British Columbia, 2011 BCCA 337, 20 B.C.L.R. (5th) 241
112  Writing for a unanimous panel, Prowse J.A. dismissed IBM's appeal.

113  Prowse J.A. observed that the approach the Court of Appea had previously taken in Girling
was rejected by this Court's decision in Sylvester. In particular, Sylvester rejected the Court of
Appeal for British Columbia's approach of treating agreements for employee benefits as contracts
distinct from the employment contract. According to Prowse J.A., under Sylvester, Mr. Waterman's
entitlement to both salary and payment of his pension benefits during the notice period turned on
the construction of the contractual arrangement between the parties.

114  After reviewing the terms of Mr. Waterman's employment contract and IBM's defined
benefit plan, Prowse J.A. found that there was no express provision addressing Mr. Waterman's
rights in the event of wrongful dismissal. Prowse J.A. turned to consider what the parties would
have intended had they put their minds to that circumstance. She concluded that, athough there was
no evidence regarding the parties intention, had they considered the issue, they would not have
intended for Mr. Waterman's pension benefits to be deducted from wrongful dismissal damages.

115 Prowse J.A. aso concluded, at para. 62, that "the pension benefitsin issue are also properly
characterized as aform of non-deductible, non-indemnity insurance”, as described by McLachlin J.,
as she then was, in Cunningham v. Wheeler, [1994] 1 S.C.R. 359.

|ssue

116 Theonly issue before this Court is whether the pension benefits IBM paid to Mr. Waterman
during the reasonable notice period should have been deducted in calculating his damages.

Analysis

117 My analysis proceeds in two stages. First, | consider whether it is necessary to deduct the
pension benefits Mr. Waterman received during the reasonable notice period in order to put himin
the position he would have been in had the contract been performed -- i.e. had he been given
reasonabl e notice and worked through the end of the reasonable notice period. Second, | consider
whether there is abasis for applying the private insurance exception, which allows a plaintiff to
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receive excess compensation in certain circumstances. | conclude that, to put Mr. Waterman in the
position he would have been in had the contract been performed, the pension benefits he received
must be deducted. The private insurance exception is not applicable to this case.

Contract Damages for Wrongful Dismissal

118 The governing principle for damages upon breach of contract is that the non-breaching party
should be provided with the financial equivalent of performance (J. D. McCamus, The Law of
Contracts (2nd ed. 2012), at p. 871). With respect to wrongful dismissal, damages should "represent
the salary the employee would have earned had the employee worked during the notice period, less
any amounts credited to mitigation" (Sylvester, at para. 1). | agree with the majority that applying
this rule leads to the deduction of the pension benefitsin this case.

119 In Sylvester, this Court considered whether disability benefits received by awrongfully
terminated employee during his reasonabl e notice period should be deducted from damages for
wrongful dismissal. Mgor J., writing for a unanimous Court, held that deduction was required. He
explained that employer-provided benefits should not be considered as "distinct from the
employment contract, but rather asintegral components of it" (para. 13). As such, "[t]he question of
deductibility ... turn[ed] on the terms of the employment contract and the intention of the parties’
(para. 12).

120 Major J. went on to explain that damages for wrongful dismissal were "based on the premise
that the employee would have worked during the notice period" (para. 15). The employee's
"contractual right to damages for wrongful dismissal and his contractual right to disability benefits
[were] based on opposite assumptions about his ability to work and it [was] incompatible with the
employment contract for the respondent to receive both amounts® (para. 17). Based on this analysis,
Magjor J. concluded: "It makes no sense to pay damages based on the assumption that [the plaintiff]
would have worked in addition to disability benefits which arose solely because he could not work"
(para. 17).

121 It followsfrom astraightforward application of Sylvester that deduction isrequired in this
case. In particular, Mr. Waterman's wrongful dismissal damages must be "based on the premise that
the employee would have worked during the notice period" (Sylvester, at para. 15). Under the terms
of Mr. Waterman's employment contract, he would have been eligible to receive pension benefits
only upon being terminated or retiring. Therefore, asin Sylvester, Mr. Waterman's contractual right
to wrongful dismissal damages and his contractual right to his pension are based on "opposite
assumptions” about his availability to work (para. 17). It thus "makes no sense" to pay damages on
the assumption that he could have earned both (ibid.).

122  Thisconclusion is necessitated by the nature of the pension plan at issue in thiscase -- a
defined benefit plan. This plan is materialy different from a defined contribution plan, and the
distinction between these two types of pension plansis at the heart of my disagreement with the
majority.
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123 A defined contribution plan "operates in much the same way as group registered retirement
savings plans’, in that it provides an employee with afinite total amount or lump sum of retirement
benefits (A. Kaplan and M. Frazer, Pension Law (2nd ed. 2013), at p. 89). It would be inappropriate
to deduct pension benefits that a wrongfully terminated employee receives from a defined
contribution plan because deduction would leave the employee in a worse position that he would
have been in had his employment contract not been breached.

124  In particular, in the case of a defined contribution plan, if the employee's employment
contract is performed (i.e. heis given reasonable working notice of his termination and he continues
to work through the notice period), he would expect to receive his salary through the notice period
and the full lump sum he would have accrued in his savings account or defined contribution plan by
the end of the reasonable notice period, including whatever additions should have been made to the
plan during that notice period. If, instead, the employee is wrongfully dismissed and draws benefits
from hisfinite lump sum during the reasonabl e notice period, deducting the pension benefits would
leave the employee with an amount equal to his salary through the notice period and the lump sum,
less the amount he had withdrawn during the notice period. He would thus be awarded less than he
was entitled to under his employment contract.

125 Throughout Mr. Waterman's argument before this Court, he has made submissions that his
pension operates like a savings account. He is not alone in this respect. The Court of Appeal, at
para. 48, quoted with approval language from Kent J. in Chandler v. Ball Packaging Products
Canada Ltd., [1992] O.J. No. 3114 (QL) (Gen. Div.), that pension payments should be viewed "as
akin to aregistered Retirement Savings Plan” (para. 4).

126 The majority too accepts the analogy. It holds that "[p]ension benefits ... constitute a type of
retirement savings' (para. 4; see aso para. 85). It quotes, with emphasis, the following language
from J. M. Perillo, "The Collateral Source Rulein Contract Cases" (2009), 46 San Diego L. Rev.
705, at p. 706:

Suppose an employer fires an employee without justification, breaching a
contract of employment, and the employee turnsto his or her savings account for
living expenses. No one would argue that the employee's recovery against the
employer should be diminished by the employee's withdrawals from savings. The
savings account is a collateral source. To the extent that another collateral source
resembl es a savings account, the plaintiff should be able to recover damages
without a deduction for the amount received from the collateral source.
[Emphasis added by Cromwell J., at para. 85.]

These references may wrongly suggest that Mr. Waterman's pension benefits came from afinite
account and thus came at a cost to him. If Mr. Waterman had needed to draw from his own savings
due to hiswrongful dismissal, the amount he withdrew would have to be reflected in the damages
award in order to put him in the position he would have been in had the contract been performed.
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However, analogizing Mr. Waterman's pension to a savings account misconceives the nature of the
defined benefit pension plan at issue in this case.

127  Unlike adefined contribution plan, the defined benefit plan at issuein thiscaseis
fundamentally different from a savings account. The defined benefit plan did not provide Mr.
Waterman with afinite lump sum that was partially depleted by the pension funds he received
during his reasonabl e notice period. Rather, the plan guaranteed him fixed predetermined payments
upon retirement for aslong as he would live. For that reason, deducting Mr. Waterman's pension
benefitsin this case does not have the effect of "taking away" benefits that he would have been
entitled to had IBM not breached the contract. On the contrary, deducting provides him with exactly
what he would have received had the employment contract been performed: an amount equal to his
salary during the reasonable notice period and thereafter defined benefits for the rest of hislife.

128 Thedifferent outcome in the cases of defined benefit and defined contribution plans turns on
a straightforward application of the governing principle of contract damages -- that the
non-breaching party should be placed in the same position he would have been in had the contract
been performed. It has nothing to do with the collateral benefit, compensating advantages or private
insurance exception. As my colleague correctly observes, those exceptions are relevant only where
the plaintiff experiences "excess recovery" (para. 23). However, as the analysis above demonstrates,
there is no excess recovery when pension benefits received from a defined contribution plan are not
deducted or where benefits received from a defined benefit plan are deducted. In each case, the
result isto put the employee in the position he would have been in had the contract been performed.

129 At thetime Mr. Waterman was wrongfully dismissed, the amount of pension benefits he was
to receive upon retirement had already been determined for some time and could not have gone up
if he had continued to work for IBM. If Mr. Waterman's pension benefits could have increased
during the notice period, his wrongful dismissal damages would have compensated for this |oss.
However, in this case, Mr. Waterman's wrongful dismissal had no impact on his pension entitlement
and, as the parties agree, there is no need to make adjustments to his damage awards based on
pension entitlements that would have accrued had he worked through the reasonable notice period.

130 The magority statesthat the fact that Mr. Waterman's pension comes from a defined benefit
plan does not change its nature as a contributory, non-indemnity benefit (paras. 63 and 68).
However, the nature of the benefit as non-indemnity or contributory does not answer the question of
whether the plaintiff will be provided with the financial equivalence of performance or will receive
excess recovery. With respect, the majority reasons conflate the analysis of contract damages for
wrongful dismissal with what considerations should apply with respect to the private insurance
exception to contract damages. Under the governing principle of contract damages, the fact that the
pension plan at issue is a defined benefit plan leads to the conclusion that the benefits must be
deducted from Mr. Waterman's wrongful dismissal damages.

131 Asan aside, not distinguishing between defined benefit and defined contribution plans may
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also be why the majority's policy concern about making pensionable employees cheaper to dismiss
isincorrect. The majority suggests that deducting the benefits IBM paid to Mr. Waterman during
the reasonabl e notice period would "provide an incentive for employers to dismiss pensionable
employees rather than other employees because it will be cheaper to do so". The mgjority states that
"[t]hisis not an incentive which the law should provide" (para. 93).

132 Thisincentive argument is based on afalse premise: that deducting pension benefits from
reasonabl e notice damages would make it cheaper to dismiss a pensionable employee than a
non-pensionable employee. That is not the case. The pension benefits that Mr. Waterman received
during the notice period did not come out of thin air. With a defined benefit pension plan, the
employer is solely responsible for providing the employee with the guaranteed defined benefits. In
the event the payment of the defined benefits resultsin an actuarial deficit in the pension fund, the
employer will be required to top up the fund to meet its statutory obligation to keep it fully funded.
Alternatively, if the fund is operating at an actuarial surplus despite payment of the benefits, the
contribution holiday that the employer may otherwise be able to take -- i.e. the break from its
regular contributions to the pension fund -- would be reduced. In thisway, withdrawal of the
benefits from the pension fund, like any other payment, affects the employer's bottom line.

133 The mgjority aleges that this analysisis an oversimplification and is inaccurate (para 94).
This assertion seems to misunderstand the impact of IBM having paid pension benefits to Mr.
Waterman. The analysis has nothing to do with funding the benefits over time. Rather, the analysis
issimply how the pension benefits paid by IBM impacted IBM's obligation to ensure the actuarial
solvency of the pension fund, such that it would be necessary to either top up the pension fund or to
refrain from taking a contribution holiday to the extent of those pension benefit payments.

134 It followsthat, with respect to the cost of dismissing pensionable and non-pensionable
employees, there isadifference only in form, not substance. That isto say, in the case of an
employee who is not eligible to receive his defined pension benefits, the employer compensates a
dismissed employee by paying him damages equal to the salary he would have earned during the
reasonabl e notice period. In the case of an employee who is eligible to receive his defined pension
benefits, the employer pays:. (1) pension benefits from the employer's pension fund, which it is
responsible for maintaining, and (2) damages equal to the salary the employee would have earned
during the notice period less what it has already paid from the pension fund. In both cases, the cost
to the employer is the same: an amount equal to the salary the employee would have earned had he
worked through the reasonabl e notice period. There is thus no incentive to terminate pensionable
employees.

135 The maority emphasizes Mr. Waterman's " specific and enforceable rights" in relation to his
pension (para. 85). It is not disputed that Mr. Waterman's pension benefits are vested and that this
gives him specific and enforceable rights. However, his specific and enforceabl e rights remain
subject to the provisions of the plan text which govern the conditions under which benefits will be
paid. As aresult, even though Mr. Waterman's pension plan had vested, he could not have
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demanded to receive both his salary and his pension benefits had he continued to work for IBM
through the reasonabl e notice period.

Applicability of the Private Insurance Exception

136 The maority agrees that putting Mr. Waterman in the position he would have been in had the
contract been performed would lead to the conclusion that the pension benefits must be deducted
(para. 2). According to the majority, however, the pension benefits that IBM paid to Mr. Waterman
under his employment contract on the assumption that he was retired may be treated as a " private
insurance” and, thus, need not be deducted under the private insurance exception. | disagree with
that conclusion. In my view, the private insurance exception has no applicability to this case.

137 Thiscaseinvolvesthe interpretation of a single employment contract that givesriseto Mr.
Waterman's right to wrongful dismissal damages and his right to pension benefits. This Court has
determined that employer-provided benefits "should not be considered contracts which are distinct
from the employment contract, but rather asintegral components of it" (Sylvester, at para. 13). The
majority is correct that the words "'single contract' rule" do not literally appear in Sylvester, but the
reasoning in Sylvester can lead to no other conclusion (para. 52).

138 Asl will explain, in the context of a single contract, the collateral benefit or private insurance
exception has no application. The reason is straightforward: where the plaintiff's cause of action and
his right to a particular benefit arise from the same contract and the plaintiff isindeed entitled to the
benefits -- i.e. he has"insured" himself in amanner that requires the defendant to pay the benefits --
then the plaintiff will receive the benefits based on the ordinary governing principle that he should
be placed in the position he would have been in had the contract been performed. There will be no
need to reach the collateral benefit exception.

139 Said another way, given that Mr. Waterman's pension flows from the same contract under
which the court must assess his loss, the need to reach the private insurance exception isitself a
concession that Mr. Waterman's pension was not "private insurance” that covered the breach in the
first place. If he had "insured" the breach, he would get the benefits under the governing principle
that he should be provided with what he would have expected to receive under the terms of the
contract.

140 For thisreason, the majority's approach to this case contains an inherent inconsistency: the
majority concludes that Mr. Waterman had "private insurance" that allows him to keep his pension
benefitsin addition to his salary. To the extent Mr. Waterman had such "private insurance”, it must
have come from his employment contract. However, if Mr. Waterman's employment contract
indeed allowed him to have pension benefits in addition to his salary, there would be no need to
reach any exception: he would get the benefits by ssmply giving him what he would have expected
under the terms of the contract.

141 Inaddition to this troubling inconsistency, applying the private insurance exception to this
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case would not be consistent with the justification for the exception. The rationale for the private
insurance exception is that it would be "be unjust and unreasonable to hold that the money which he
prudently spent on premiums and the benefit from it should enure to the benefit of the tortfeasor"
(Parry v. Cleaver, [1970] A.C. 1 (H.L.), per Lord Reid, at p. 14). Accepting the assumption that Mr.
Waterman's work for IBM over the years is analogous to paying premiums to obtain his pension
plan, it remains that the contractual terms of the pension or "insurance" he paid for allowed him to
receive salary or pension benefits, but not both at the same time. In other words, thisis not a case
where deduction would lead to some benefit that the plaintiff paid for enuring to the benefit of the
defendant. Quite to the contrary, as explained above, deducting is necessary to provide the plaintiff
with the pension or "insurance" he paid for. Not deducting has the effect of the plaintiff receiving
more than he expected to receive under the terms of his contract and requiring the defendant to pay
more than it agreed to pay.

142  Thisdistinguishes the case before the court from all other cases in which the private
insurance exception has been applied. Each of Guy v. Trizec Equities Ltd., [1979] 2 S.C.R. 756,
Canadian Pacific Ltd. v. Gill, [1973] S.C.R. 654, and Cunningham involved a plaintiff who was
personally injured by the defendant and, upon being sued, the defendant sought to pay less than
what it owed under ordinary principles of compensatory damages based on a distinct contractual or
statutory benefit that the plaintiff received from athird party.

143 Similarly, Jack Cewe Ltd. v. Jorgenson, [1980] 1 S.C.R. 812, involved a wrongful dismissal
suit, in which the employer sought to have its damages reduced based on the employee's distinct
statutory entitlement to unemployment benefits. Contrary to the majority's assertion that the benefits
were derived from the employment contract, the source of the benefits was athird party -- the
government. Aswith Guy, Gill, and Cunningham, Jack Cewe was not a case in which the plaintiff's
cause of action and the benefit he received came from a single contract whose terms did not allow
the plaintiff to receive both salary and benefits at the same time.

144  Considered in terms of the justification for the private insurance exception, in each of Guy,
Gill, Cunningham and Jack Cewe, the Court was faced with two choices. (1) not deduct the benefits
and thus require the defendant to pay the amount equal to the plaintiff's loss determined by ordinary
principles of tort or (in the case of Jack Cewe) contract damages, even though the plaintiff would
receive more than his actual loss as aresult of the benefits he received; or (2) allow the defendant to
pay nothing or some amount less than the plaintiff's loss, such that the plaintiff does not get the
benefit resulting from the premiums he paid to the third party. The Court decided, consistent with
the rationale for the private insurance exception, that the plaintiff -- not the defendant -- should
receive the benefits associated with the premiums he paid.

145 Thechoicein thiscaseisvery different. The options are to (1) not deduct, requiring the
defendant to pay more than it agreed to pay the plaintiff under the terms of the employment contract
and awarding the plaintiff more than he bargained for; or (2) deduct, requiring the defendant to pay
an amount equal to the plaintiff'sloss (i.e. the amount required to put the plaintiff in the position he
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would have been in had the contract been performed) and awarding the plaintiff an amount equal to
hisloss. In neither case do benefits that the plaintiff actually paid for enure to the defendant. The
issue is whether the defendant should be required to pay twice, such that the plaintiff receives more
than he bargained for under his contract, or pay once, such that the plaintiff receives exactly what he
bargained for under his contract. In my view, the latter is appropriate.

146 Thefact that this case involves a single contract also distinguishes the cases the magjority
cites, such as United Satesv. Price, 288 F.2d 448 (4th Cir. 1961), and Phillips v. Western Company
of North America, 953 F.2d 923 (5th Cir. 1992), in which employees sued their employersin tort for
personal injuries caused by the employer. In each of those cases, the employer sought to pay less
than the plaintiff's loss from the injury, according to ordinary tort principles, based on benefits that
flowed to the plaintiff from his employment contract. In neither case did the facts before the court
establish that it would be inconsistent with the terms of the employment contract for the plaintiff to
receive both tort damages and his employment benefits. That isin contrast to this case, where, as
described above, Mr. Waterman's contract provided that he could receive salary or pension benefits,
but not both.

147  Further, the choice before the courtsin Price and Phillips was whether to (1) require the
defendant to honour both of itslegal duties (the legal duty to take reasonable care under tort and the
legal duty to pay the plaintiff the amount promised under his employment contract) such that the
plaintiff would receive compensation for his loss and the benefits he was entitled to under his
employment contract; or (2) allow the defendant to offset the damages for breaching its duty of care
using the benefits that it had separately promised the plaintiff in his employment contract, such that
those benefits would enure to the defendant. Again, there isno parallel here. This case involvesa
single legal duty to honour the terms of an employment contract. The terms of that contract
provided that Mr. Waterman would receive only his salary during his reasonabl e notice period.

148 Insum, | would reject the ideathat the private insurance exception is applicable to cases that
involve asingle contract that is the source of both the plaintiff's cause of action and other benefits.
In such circumstances, there is no justification for resorting to the private insurance exception
because the plaintiff's entitlement to the benefitsis established based on the terms of his contract.

The Majority's Treatment of Sylvester

149 The majority has devoted an extensive portion of its reasons in attempting to distinguish this
case from Sylvester and at the same time attempting to rely on Sylvester (paras. 80-98). As| read
the majority's reasons with respect to Sylvester, they say that, under the ordinary principles of
contract damages, Sylvester would support the proposition that Mr. Waterman is entitled to both his
salary and his pension benefits at the same time (paras. 88-91). Indeed, if Sylvester was authority for
such aresult, it is difficult to understand the majority's resort to the private insurance exception.
With respect, the majority's analysis of Sylvester is strained. In my respectful opinion, a
straightforward reading of Sylvester demonstrates that it is afully applicable authority supporting
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the proposition that under a single contract of employment, barring contract terminology to the
contrary, an individual cannot receive salary asif heisworking and pension benefitsasif heis
retired. These are opposite, incompatible assumptions. Thus, salary and pension income are not
payable at the same time.

Efficient Breach

150 My colleague appropriately cautions against speculation about "policy” and the future impact
of deduction rules. | would not resolve this case based on policy or speculation. In my view, the
case should be resolved based on the terms of the parties’ contract.

151 Only in response to the majority's concerns about policy, | point out that while the majority's
conclusion would operate to Mr. Waterman's benefit in this case, it would do so at the cost of other
employees in the future. It is often advantageous for both employers and employeesto agree to an
amount for reasonable notice, rather than having the employee work through the notice period. For
instance, in the case of an employer who must terminate an employee, it may be advantageous for
the employer to offer the employee at least the amount he would have earned throughout the notice
period in order to end the employment relationship immediately. In those circumstances, it will
generally also be economically favourable for the employee to accept the offer because he will
receive the full salary he would have earned if he worked through the notice period without having
to work through the period. He would then be free to earn additional income from alternate
employment.

152 Infact, the record reveals that this was precisely the case here: IBM offered Mr. Waterman a
separation agreement that would have provided him with even more than he would have earned if
he had worked through the reasonabl e notice period. If IBM had provided Mr. Waterman with the
additional 18 months of notice to which he was entitled and Mr. Waterman had worked through the
entire notice period, he would have earned approximately $112,000 in salary and accrued benefits.
Under the separation offer Mr. Waterman turned down, he would have received an $80,000
separation payment, plus an additional $38,000 in pension payments during the 18-month period.
He thus would have received approximately $118,000. In addition, he would have been free to
obtain income from alternative employment.

153 Thisisan example of efficient breach. This Court has previously described efficient breach
and cautioned courts from discouraging such a breach:

Efficient breach is what economists describe as a Pareto optimal outcome where
one party may be better off but no one is worse off, or expressed differently,
nobody loses. Efficient breach should not be discouraged by the courts. This lack
of disapproval emphasizes that a court will usually award money damages for
breach of contract equal to the value of the bargain to the plaintiff.
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(Bank of America Canada v. Mutual Trust Co., 2002 SCC 43, [2002] 2 S.C.R.
601, at para. 31)

154 The majority's approach discourages efficient breach in the context of an employer with a
defined benefit pension plan who wishes to terminate an employee. Thisis because, al things equal,
the magjority approach incentivizes the employer to require the employee to work through the notice
period (and avoid paying out the pension benefits) instead of offering the employee a separation
package that would be economically superior for the employee. While there are always a number of
competing factors that govern whether an employer makes a separation offer and what that offer
contains, the majority's approach encourages, at least to some extent, giving working notice rather
than severance.

Conclusion

155 The pension benefits IBM paid to Mr. Waterman during the reasonabl e notice period should
be deducted in assessing Mr. Waterman's damages for wrongful dismissal. | would allow the appeal
with costs throughout.

Appeal dismissed with costs throughout, MCLACHLIN C.J. and ROTHSTEIN J. dissenting.

Salicitors:
Solicitors for the appellant: Fasken Martineau DuMoulin, Vancouver.

Solicitorsfor the respondent: MacKenze Fujisawa, Vancouver.

* * *x % %

Corrigendum, released January 10, 2014

Please note the following changesin the English version of IBM Canada Limited v. Waterman,
2013 SCC 70, released December 13, 2013:

Paragraph 144, first sentence should read: "Considered in terms of the
justification for the private insurance exception, in each of Guy, Gill,
Cunningham and Jack Cewe, the Court was faced with two choices. (1) not
deduct the benefits and thus require the defendant to pay the amount equal to the
plaintiff's loss determined by ordinary principles of tort or (in the case of Jack
Cewe) contract damages, even though the plaintiff would receive more than his
actual loss as aresult of the benefits he received; or (2) alow the defendant to
pay nothing or some amount less than the plaintiff's loss, such that the plaintiff
does not get the benefit resulting from the premiums he paid to the third party."
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Paragraph 145, second sentence should read: "The options are to (1) not deduct,
requiring the defendant to pay more than it agreed to pay the plaintiff under the
terms of the employment contract and awarding the plaintiff more than he
bargained for; or (2) deduct, requiring the defendant to pay an amount equal to
the plaintiff's loss (i.e. the amount required to put the plaintiff in the position he
would have been in had the contract been performed) and awarding the plaintiff
an amount equal to hisloss."
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Pensions -- Trusts -- Contracts -- Pension fund -- Surplus -- Entitlement to surplus in defined
benefit pension plans -- One plan incorporating a trust fund and not contemplating the reversion of
surplus assets to the company -- Second plan originally defined contribution plan but converted to
defined benefit plan -- Second plan making no reference to the existence of a trust and specifically
contemplating the reversion of surplus assets to the company -- Whether employer entitled to
surplus -- Whether employer entitled to contribution holiday in situation where pension fund in
surplus -- Employment Pension Plans Act, SA. 1986, c. E-10.05, ss. 42(2), 58(a), (b), (c) --
Regulations to the Employment Pension Plans Act, Alta. Reg. 364/86, s. 34(9)(b)(i), (ii), (iii), (iv).

Stearns-Roger Canada Ltd. (Stearns) and Catalytic Enterprises Ltd. (Catalytic) merged and
eventually became Air Products Canada Ltd. Both companies had defined benefit pension plans for
their employees, and both plans were in surplus. Their pension plans and funds were amal gamated
and evolved into two virtually identical Air Products Plans, one of which forms the subject of the
appeal and cross-appeal; the senior management plan will be affected by the result.

In 1959, Catalytic instituted a contributory money-purchase plan incorporating a trust fund
administered by atrustee. By 1966, the plan had been amended to become a contributory defined
benefits plan. No provision existed as to the treatment of surplus funds until the plan was further
amended in 1978 to give the employer a purported discretion as to the distribution of any surplus
which might remain upon the termination of the pension plan.

Thefirst Stearns plan, created in 1970, was a contributory defined benefits plan until 1977, when it
was amended to provide that employee contributions were to be of a voluntary nature only. All
relevant versions of the Stearns plan gave the employer a discretion as to the distribution of any
surplus which might remain upon the termination of the pension plan.

The amalgamated plan was a contributory defined benefits plan. The plan gave the company a
discretion as to the distribution of surplus upon termination and provided for the automatic
reversion to the company of any surplus remaining once benefits paid to a member had reached the
maximum level specified in the plan. For several years the company transferred no assets to the
fund but rather met its contributions from the actuarially determined surplus existing in the pension
fund.

The Air Products pension plan was terminated following the sale of most of the company's assets.
Actuarial calculations established that a substantial surpluswould remain in the plan after all
benefits had been paid. Both Air Products, and Gunter Schmidt, on behalf of the Air Products
employees, applied to the Alberta Court of Queen's Bench for a declaration of entitlement to the
surplus funds. Schmidt also sought a declaration that Air Products be required to repay the amount
of fund surplusit had used to take a contribution holiday. The Court of Queen's Bench found that
the portion of the surplus derived from the Catalytic fund was to be paid out to the employees, and
that Air Products was not entitled to take a contribution holiday utilising any part of the Catalytic
surplus. The surplus traceable to the Stearns fund was found to belong to Air Products. An appeal



Page 3

by the company to the Alberta Court of Appeal in respect of the Catalytic surplus and the
contribution holiday and a cross-appeal by the former Stearns employees in respect of the Stearns
surplus were both dismissed.

At issue here is the question of entitlement to surplus monies remaining in an employee pension
fund once the fund has been wound up and all benefits either paid or provision made for their
payment. Thereis afurther related issue as to whether or when employers may refrain from
contributing to ongoing pension plans which arein "surplus’. Both the appeal and cross-appeal are
the same as before the Court of Appeal. The former Catalytic employees are the respondents on the
appeal and the former Stearns employees are the appellants on the cross-appeal.

Held (Sopinka and McLachlin JJ. dissenting in part): The appeal by Air Products Canada Ltd. (File
No. 23047) with respect to entitlement to any surplus traceable to the Catalytic fund should be
dismissed and its appeal with respect to its entitlement to take a contribution holiday is allowed.

Held: The cross-appea by Gunter Schmidt in his personal capacity and on behalf of the
beneficiaries of the Stearns pension plans (File No. 23057) should be dismissed with respect to the
entitlement of Air Products Canada Ltd. to al surplus remaining in the pension fund derived from
the Stearns plan and to its entitlement to take a contribution holiday.

Per La Forest, L'Heureux-Dubé, Gonthier, Cory and lacobucci JJ.: Absent legislation to the
contrary, a court must determine competing claims to pension surplus by a careful analysis of the
pension plan and the funding structures created under it. First it must determine, using ordinary
principles of trust law, if the pension fund isimpressed with atrust. A trust will exist whenever
there has been an express or implied declaration of trust and an alienation of trust property to a
trustee to be held for specified beneficiaries. If the pension fund, or any part of it, is not subject to a
trust, then any issues relating to outstanding pension benefits or to surplus entitlement must be
resolved by applying principles which pertain to the interpretation of contracts.

Different considerations apply if the fund isimpressed with atrust. The trust isnot atrust for a
purpose, but a classic trust governed by equity, and, to the extent that applicable equitable principles
conflict with plan provisions, equity must prevail. The trust will in most cases extend to an ongoing
or actual surplus aswell asto that part of the pension fund needed to provide employee benefits. An
employer may explicitly limit the operation of the trust so that it does not apply to surplus and, asa
settlor of the trust, may reserve a power to revoke the trust. In order to be effective, the latter power
must be clearly reserved at the time the trust is created. A power to revoke the trust or any part of it
cannot be implied from a general, unlimited power of amendment.

Funds remaining in a pension trust following termination and payment of all defined benefits may
be subject to aresulting trust. Before aresulting trust can arise, all of the trust's objectives must
have been fully satisfied. Even when thisis the case, the employer cannot claim the benefit of a
resulting trust when the terms of the plan demonstrate an intention to part outright with al money
contributed to the pension fund. In contributory plans, it is not only the employer's, but also the
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employees, intentions which must be considered. Both are settlors of the trust.

An employer'sright to take a contribution holiday must aso be determined on a case-by-case basis.
It can be excluded either explicitly or implicitly in circumstances where a plan mandates aformula
for calculating employer contributions which removes actuarial discretion. Contribution holidays
may also be permitted by the terms of the plan. When the plan is silent on the issue, the right to take
acontribution holiday is not objectionable so long as actuaries continue to accept the application of
existing surplusto current service costs as standard practice. These principles apply whether or not
the pension fund is subject to atrust. Because no money is withdrawn from the fund by the
employer, the taking of a contribution holiday represents neither an encroachment upon the trust nor
areduction of accrued benefits. These general considerations are, of course, subject to applicable
legidlation.

The Catalytic plan and the trust agreement constituted a clear declaration of an intention to create a
trust. The subject matter of the trust was defined and the beneficiaries were identified in the trust
agreement by reference back to the plan. This classic trust established for the benefit of a defined
group of persons was never terminated and so continues to exist. The parties contemplated that the
trust would continue if a different trustee were named. The trust therefore was not terminated when,
in 1974, the company transferred control of its pension fund to Confederation Life Insurance
Company. Further, the fact that the 1978 version of the Catalytic plan removed all referenceto a
trust could not have the effect of terminating the trust. Nor could any of the provisions of the 1984
investment contract entered into by Stearns Catalytic and Confederation Life have that effect.

The trust fund was comprised of all contributions made by both the company and the employees,
together with any earnings of those monies. The fact that the 1959 plan was a defined contribution
plan under which no surplus could arise does not affect this definition of the trust fund. The
company could only claim the surplus remaining on termination by virtue of aresulting trust, or by
validly revoking the trust. The purposes of the trust were not fully satisfied by the payment of all
defined benefits. One of the objects of the trust was to use any money contained in the fund for the
benefit of the employees. The benefits to which employees were entitled under the 1959 plan were
not restricted to only those contributions made by the company on their behalf. Therefore, the trust
objects could never be exhausted so long as some money remained in the fund and some eligible
employees could be found. A resulting trust could not arise here. Air Products was only entitled to
the surplusif it could have revoked the trust upon termination of the pension plan in 1988.

Both the trust agreement and all versions of the plan make some provision for what was to occur on
termination of the plan. Although the company reserved a general amending power subject to the
provisos that no amendments could reduce accrued benefits or alow the trust fund to be used in any
way other than for the employees' exclusive benefit, the company did not clearly reserve a power to
revoke the trust. Such a power could not be implied under the broad general amendment power.
Therefore, the 1978 amendment purporting to give the company the power to distribute surplus to
itself, aswell as the reversion clause of the 1983 plan, were invalid. Both represented attempts to
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revoke partially the 1959 trust in favour of the employees. Neither was within the scope of the
control which the company reserved to itself at that time.

The relevant plan provisions which governed the taking of a contribution holiday were those
contained in the 1983 Air Products plan. The wording of the plan implicitly authorized an actuary to
consider the surplus when calculating the company's annual funding obligation. Since the plan
allowed the company to take contribution holidays, it did not need to repay the actuarial surplus
taken into account in the years when it made no contributions into the plan.

The first Stearns plan differed in two significant ways from the original Catalytic plan: it made no
reference to the existence of atrust and it specifically contemplated the reversion of surplus assets
to the company. A trust was never created notwithstanding the facts that the alleged subject matter
of the trust, the pension fund, was defined under the two Stearns plans, that the employees were
identified as those entitled to receive the fund monies and that the exclusive benefit and
non-diversion clauses relied upon by the employees were consistent with the existence of atrust.
Several other clauses were equally consistent with the non-existence of trust and clearly identified
the plan as a contract to receive defined benefits. No intention to create a trust was apparent on the
face of the documents.

A brochure distributed by the company to its employeesin 1972 did not form a binding part of the
pension plan documents and its influence on entitlement of plan surplusin 1988 was doubtful since
it specifically stated that the plan would be subject to amendment from time to time. The statement
contained in the brochure to the effect that the company intended to pay any remaining surplus to
the employees could not in the circumstances of this case form the basis for an estoppel preventing
the company from now claiming the surplus for itself. Documents not normally considered to have
legal effect may nonetheless form part of the legal matrix within which the rights of employers and
employees participating in a pension plan must be determined. Whether they do so depends on the
wording of the documents, the circumstances in which they were produced, and the effect which
they had on the parties, particularly the employees.

Since no trust was ever created under the Stearns plan and since the 1972 brochure was without
legal effect, the issue of entitlement to the plan surplus had to be decided on the basis of an
interpretation of the plan's provisions. The 1983 amendment of the pension plan was within the
limits of the power of amendment because it did not reduce any "then existing” interest of the
employees as the employees had no interest in the surplus remaining upon termination until the
company exercised its discretion to give them an interest. The amendment did not violate the
restriction that no amendments were to have the effect of diverting any part of the fund to purposes
other than for the exclusive benefit of the participants, former participants, joint annuitants,
beneficiaries, or estates. Although the 1970 plan did not deal with the issue, the reversion of surplus
to the company was not inconsistent with the non-diversion and exclusive benefit clauses. The
prohibition on diversion of funds and the exclusive benefit clause applied from the outset only in
respect of the defined benefits to which the employees were contractually entitled. They did not
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apply to the distribution of a plan surplus.

The company is entitled according to the plan's terms to any surplus remaining in the pension fund
which can be traced to the former Stearns plans. It was aso entitled to take a contribution holiday.
The application of an actuarial surplus to current service funding obligations was permitted under
the terms of the Air Products plan, and did not have the effect of reducing any benefits which had
accrued to the employees.

The results in these appeal s demonstrate the need for legislation. It is unfair that there should be a
different result for these two groups of employees based only on afinding that atrust existsin one
case but not the other. A legidlative scheme should be set up to provide for the equitable distribution
of surplus between employees and employers when pension plans are terminated.

Per Sopinka J. (dissenting in part on the appeal (File No. 23047)): The surplusin the Catalytic plan
reverts to the employer. The imposition of atrust on all the moniesin that plan, did not prevent the
trust's being amended. The nature of the rights of amendment depends upon the terms of the plan
and of the trust agreement, if any. Nothing in the Catalytic plan precluded the company's exercising
the express power of amendment in the plan so as to provide for the return of surplus fundson
termination of the plan.

The company from the outset reserved the power to amend the Catalytic plan so asto permit any
surplus to be distributed to itself. The trust agreement's amending clause was subject to the plan and
both the 1959 and the 1966 versions of the plan reserved broader powers of amendment to the
company than did the trust agreement. Both plans provided that the company's power to amend the
plan was limited only by the condition that accrued benefits could not be reduced. Theright to
receive surplus moniesin the pension fund was not a benefit which had accrued to the members of
the plan when the company amended the plan to permit the surplus to be distributed to itself.
Moreover, even if such aright could be said to have accrued at the time of amendment, it isnot a
benefit contemplated by that provision.

A power of amendment, limited in that it cannot reduce accrued benefits, is not inconsistent with
the fundamental purpose of a defined benefits pension trust. It should be given effect if sufficiently
explicit to permit a change amounting to a partial revocation in law.

No magic exists in the use of the specific word "revocation”. Both the creation of atrust and a
limitation on the nature of atrust can be determined from the clear intention of the settlor. The
power of amendment can be sufficiently explicit to include a power of revocation and the absence
of the word "revocation” does not mean that a settlor's changes clearly having the effect of
revocation would be fatally flawed. A formulaic approach should not be allowed to dislodge the
clear intention of the parties.

Neither the company nor the employees foresaw the existence of a surplus when the plan was
created and the employees had no reason to expect to receive more than their defined benefits.
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There was nothing inequitable in allowing the employer to take advantage of the broad amending
power to distribute the surplus to itself, so long asit did nothing to reduce the level of benefits
provided to the employees.

The tax motivations of the parties to pension plans, while generaly of limited relevancein
interpreting those plans, here supported a broad interpretation of the amending power. It was
reasonable to infer that the Catalytic plan's broad amending power, in 1959 and subsequent
versions, was retained in part to deal with changesin income tax legislation, given the plan's
express direction that the company's contributions be tax deductible.

Per McLachlin J. (dissenting in part on the appeal (File No. 23047)): The surplusin defined benefit
plans (as distinguished from defined contribution plans) should revert to the employer. Apart from
the reference in the 1978 restatement which provided that surplus should go to the employer, the
documents were silent on the question of surplus. The 1978 stipulation was a valid "amendment” to
the original trust documents and ought to stand. Even if the 1978 stipulation were disregarded,
however, the surplus would devolve on the employer under the doctrine of resulting trust.

Where a new situation arises and falls within an existing term of the contractual document, the
courts must look at the factual context in which the term was drafted and consider whether the new
situation can reasonably be said to fall within this clause. If it does not, the court may nevertheless
consider if aterm covering the new situation can be implied, whether as a matter of fact, law or
custom. The courts will not make a new contract or trust to which the parties have not agreed.

ArticleV in the 1959 trust agreement, which dealt with modification and termination, provided that
no part of the fund be diverted to purposes other than for the exclusive benefits of those intended to
benefit from it. This article was drafted in the context of a defined contribution plan under which no
surplus could arise and should therefore not be read as applying to the surplus which arose under the
later defined benefit plan. The 1978 provision stipulating that the surplus should go to the employer
isvalid and determines the issue.

Payment of the surplus to the employer does not constitute revocation of atrust. A trust cannot be
revoked without express wording so permitting. The surplus was an unanticipated devel opment
never contemplated by the original trust and not addressed by any changes to the trust until 1978.
The 1959 trust provisions do not apply to a surplus.

Thetrust did not require that the surplus in question be paid to the employees. In 1966, when the
possibility of asurplusfirst arose because of the plan's conversion to a defined benefit plan, the trust
provided no guidance as to where a surplus would go in the event of termination. The 1978
amendment made it clear that it was payable to the employer. Therefore, under the terms of the
trust, the employer is entitled to the surplus.

Alternatively, if the 1978 amendment as to surplusisinvalid, the doctrine of resulting trust requires
that the surplus be available to the employer. The employer was responsible for ensuring a fund
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sufficient to meet al defined benefits owing to employees. Since the employer paid more than
required for the purpose of the trust, the residual sum should return to the employer.

Even where employees contribute to a defined benefit plan, that contribution is taken to be fully
satisfied by receipt of the defined benefits. The employee accepts this fixed amount in lieu of the
greater or lesser amounts he or she might obtain on a defined contribution plan and in doing so
exhausts his or her rights under the plan.
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The judgment of La Forest, L'Heureux-Dubé, Gonthier, Cory and lacobucci JJ. was delivered
by

1 CORY J.:-- Thesetwo casesraise the issue of entitlement to surplus monies remaining in an
employee pension fund once the fund has been wound up and all benefits either paid or provision
made for their payment. Thereis afurther related issue as to whether or when employers may
refrain from contributing to ongoing pension plans which are in "surplus’.

Some Definitions

2 Attheoutset it may be helpful to review briefly some of the technical terms which often appear
in pension surplus cases. For a detailed explanation reference may be made to: G. Nachshen,
"Accessto Pension Fund Surpluses: The Great Debate", in New Developments in Employment Law
(Meredith Memorial Lectures, 1988), 1989; Deborah K. Hanscom, "A Surplus of Uncertainty: The
Question of Entitlement After Hockin" (1991), 10 Est. & Tr. J. 258, and the articles contained in
vol. 2 of the Task Force on Inflation Protection for Employment Pension Plans, Research Studies
(1988).

3 Pension surpluses can only arise in "defined benefit" pension plans. In those plans, each
employee belonging to the plan is guaranteed specific benefits upon retirement.

4  Anongoing pension fund is said to have an "existing” or "actuaria” surplus when the estimated
value of the assets in the fund exceeds the estimated value of al of theliabilities (i.e., pension
benefits owed employees) of the fund. When the calculated fund liabilities exceed the calculated
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fund assets, the plan is said to be in a state of "unfunded liability". Once the plan is wound up,
assets and liabilities can be precisely determined. The fund will then be in a state of "actual” or
"real" surplus or liability.

5 Contribution to a defined benefit plan is made each year on the basis of an actuary's estimate of
the amount which must be presently invested in order to provide the stipulated benefits at the time
the pension is paid out. The actuary's estimate of the present value of future benefits to members of
the plan is known as the "current service cost”. The obvious difficultiesinvolved in predicting
factors such as inflation rates, investment returns and the future employee levels of the company
mean that the actuary's task is difficult and to a certain extent speculative. The assumptions made by
actuariesin respect of these and other factors will have a significant impact upon the determination
of current service costs and the calculation of present levels of fund surplus or liability.

6 Defined benefit plans are to be distinguished from defined contribution (or "money purchase")
plans, where set amounts are paid into the pension fund, and the benefits eventually paid equal the
amount of theinitial contributions plus any return which was obtained on the investment of those
funds.

7  Either type of pension plan may be "contributory" (contributions by both employer and
employee are mandatory) or "non-contributory” (only the employer's contributions are mandatory).
In a non-contributory defined benefit plan, only the employer is obligated to contribute to the
pension fund, although employees may have the option of making voluntary contributionsin order
to increase the benefits they will receive. In a contributory defined benefit plan, the employees must
contribute a set amount, which may vary according to factors such as each employee's length of
service and earnings, but is usually a defined percentage of salary. The employer's contribution to
the fund is the amount over and above the employee contributions which the actuary determinesis
needed to cover the current service costs of the plan.

8 Inthe 1980s, a unique combination of conservative actuarial estimates and various economic
factors caused many pension funds to accumulate large actuarial surpluses. Many employers sought
to recapture this surplus by withdrawing excess monies from pension funds as an aternate source of
capital, by applying surplus funds to any required contribution to the pension plan (i.e., taking a
"contribution holiday"), or by claiming a proprietary right in any excess remaining upon the
termination of the plan once all the employee benefits had been provided for. Employee groups
have resisted such actions, claiming that the pension plans were established for their benefit, that the
employers never intended or expected to recover any contributions made to the fund, and that any
surplus accruing because of fortuitous economic circumstances should be paid to them when the
plans are terminated.

Factual Background

9 In 1983, two companies, Stearns-Roger Canada Ltd. ("Stearns") and Catalytic Enterprises Ltd.
("Catalytic") merged to form Stearns Catalytic, which subsequently became Air Products Canada



Page 12

Ltd. At the time of the merger, both Stearns and Catalytic had defined benefit pension plans for
their employees, and both plans were in surplus. The pension plans and funds of Stearns and of
Catalytic were amalgamated and evolved into two virtually identical Air Products Plans, one for
employees of the Construction Division, and one for members of senior management. It isthe
employees pension plan (the"Air Products plan™) which forms the subject of the appeal and
cross-appeal, although the results of the appeals will also affect the senior management plan.

10 Catalytic first instituted a pension plan for its employeesin 1959. This plan was a contributory
money-purchase plan which incorporated a trust fund administered by a trustee. By 1966, the plan
had been amended to become a contributory defined benefits plan. The Catalytic plan was further
amended in 1978.

11 Thefirst Stearns pension plan relevant to these appeals was created in 1970. It repealed and
replaced an earlier defined contribution plan. The 1970 plan was a contributory defined benefits
plan until 1977, when it was amended to provide that employee contributions were to be of a
voluntary nature only. Pursuant to the plan, Stearns entered into a Group Annuity Policy with the
Mutual Life Assurance Company. All relevant versions of the Stearns plan gave the employer a
discretion as to the distribution of any surplus which might remain upon the termination of the
pension plan. By contrast, no provision was made for the treatment of surplusin the Catalytic plans
until the 1978 amendment to the plan purported to give the company a similar discretion.

12 Theamalgamated Stearns Catalytic (later Air Products) plan was a contributory defined
benefits plan. It was funded by means of an Investment Contract with the Confederation Life
Insurance Company. The terms of the plan gave the company a discretion as to the distribution of
surplus upon termination and also provided for the automatic reversion to the company of any
surplus remaining once benefits paid to amember had reached a maximum level specified in the
plan. For the years ending September 30, 1985, September 30, 1986, September 30, 1987 and
January 31, 1988, the company transferred no assets to the Confederation Life fund. Rather, the
company's contributions to the pension fund were paid from the actuarially determined surplus
existing in the pension fund.

13 OnJanuary 31, 1988, following the sale of most of the company assets, the Air Products
pension plan was terminated. Actuaria calculations established that once provision had been made
for payment to the employees of Air Products Canada Ltd. of all benefits to which they were
entitled under the terms of their plans, a surplus of $9,179,130 would remain in the employee
pension plan.

14  In February, 1988, first Air Products, and then Gunter Schmidt on behalf of the employees of
Air Products, applied to the Alberta Court of Queen's Bench for a declaration of entitlement to the
surplus funds. Schmidt, on behalf of himself and the employees, also sought a declaration that Air

Products be required to pay $1,465,400 into the pension fund. This sum represented the amount of

fund surplus applied by Air Products to its contribution requirements from 1985 to 1988.
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15 The Chief Justice of the Alberta Court of Queen's Bench (Stearns Catalytic Pension Plans (Re)
(1990), 104 A.R. 190) found that the portion of the surplus which had been derived from the
Catalytic fund was to be paid out to the employees, and that Air Products was not entitled to take a
contribution holiday utilising any part of the Catalytic surplus. He therefore ordered the company to
return $1,465,400 to the pension fund. In respect of the surplus which was traceabl e to the Stearns
fund, the chambers judge held that it belonged to Air Products.

16 An appea by the company to the Alberta Court of Appeal in respect of the Catalytic surplus
and the contribution holiday and a cross-appeal by the former Stearns employees in respect of the
Stearns surplus were both dismissed.

17 The appeal and the cross-appeal before this Court are the same as before the Court of Appeal.
The facts and the plans at issue in the appeal and the cross-appeal are sufficiently different that they
must be dealt with separately. In order to avoid confusion, | will not refer to the parties as appellants
or respondents but to either "Air Products’ or "the company"” (appellants on the appeal and
respondents on the cross-appeal); and to "the employees’ or "the plan members'. The former
Catalytic employees are the respondents on the appeal and the former Stearns employees are the
appellants on the cross-appeal .

l. Judgments Below
Alberta Court of Queen's Bench (1990), 104 A.R. 190

18 The chambers judge noted that two provisionsin the 1983 amalgamated pension plan were of
particular importance. Under Section 18.05, any surplus remaining in the amalgamated fund
following termination of the plan and distribution of all defined benefits was to revert to the
company. Section 1 of the plan provided that the benefits provided by the plan werein lieu of any
benefits to which employees may have been entitled under any of the previous plans and also that
the benefits paid under the 1983 plan "in no event shall be less than the benefits to which they were
entitled under these Prior Plans” (at p. 201). It was this phrase which required the court to review
the Stearns and the Catalytic plans which had existed prior to 1983.

19 Following a careful examination of the history and terms of al the relevant pension plans,
Moore C.J. decided that Air Products was entitled to the surplus funds under the Stearns Plan and
that the employees were entitled to the surplus funds under the Catalytic plan. He further held that
the company was not entitled to apply any actuarial surplus from the Catalytic fund towards its
contributions to the pension fund in the period 1985-88, but that the relevant plan provisions did
permit the company to use the existing surplus in the Stearns fund to pay its contribution to the
pension fund.

20 The Chief Justice first considered the Stearns plans. He noted, at pp. 206-207, that Article 14.1
of the 1970 Stearns pension plan, incorporated as Article 14.3 in the 1977 plan, provided:
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Notwithstanding any surplus remaining after all benefitsreferred to in this
Sub-section 14.1(c) have been provided, such surplus may, subject to the
approval of the Minister of National Revenue and the Superintendent of Pensions
at the time, be returned to the Company or may be used for the benefit of
Participants, former Participants, beneficiaries or estates in such equitable
manner as the Company may in its discretion determine. [Emphasis of the Chief
Justice.]

21 Inhisview the concluding words of this section gave the company a discretion asto the
distribution of the surplus. He rejected the employees suggestion that the 1977 plan was amended
to remove this discretion, holding instead that the alleged "1982 amendments' to the plan were
never more than a draft version which was not adopted and never registered. The Chief Justice
considered that Article 14.3, when read together with Article 13.4 of the 1977 Plan, which permitted
funds to be returned to the company with the consent of the Minister of National Revenue and the
Superintendent of Pensions, modified a more general clause which prohibited any amendment,
termination, or diversion of the fund other than for the exclusive benefit of the employees.

22 Therefore, on aconstruction of the plan provisions as a whole, Moore C.J. concluded at p.
208:

From the moment the prior Stearns Plan was terminated in 1969, the company
had the right to any surplus asit had from the outset reserved out to itself any
surplus. The plan had ended and the company could reserve out the surplus. The
company at this point did not enter into atrust agreement but purchased an
annuity contract. Insofar as the Stearns Plan is concerned, we are dealing with a
defined benefits plan and once al the defined benefits have been satisfied or
provided for (asisthe case), the balance or any surplusisto be disposed of at the
discretion of the company. The plan was not established to create a fund to be
divided up among the employees, but rather to provide them with specific
pensions on retirement.

He concluded that the Stearns fund was never impressed with a trust, nor could one be implied to
any part of the Air Products fund which evolved from the prior Stearns plans. The company's right
to control the allocation of surplus was determined in 1970, and the amalgamation of the Stearns
and the Catalytic plans did not create any employee entitlement to such surplus.

23 The Chief Justice next considered the Catalytic plans. The first began in 1959 as a defined
contribution plan. Unlike the original Stearns plan, this plan was never terminated. Rather it was
amended several times over the following twenty-five years. The 1959 plan included a Trust
Agreement entered into between Catalytic and the Canada Trust Company for the administration of
the pension fund. It contained a provision prohibiting the company from recovering any sums paid
into the fund, and an amendment provision which prohibited any amendment which had the effect
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of reducing members' benefits. These three features were al'so present in the 1966 restatement of the
Catalytic Plan, although by then the plan had been changed from a money purchase plan to a
defined benefits plan.

24 Moore C.J. noted that although in 1974 the agreement between Canada Trust and Catalytic
was terminated and replaced by an investment contract with Confederation Life, there was no
evidence that the trust itself had terminated. He was therefore of the opinion that the trust was still
in placein 1978 when Catalytic purported to amend the plan in order to give itself theright to any
surplus remaining upon termination.

25 Moore C.J, at p. 210, felt that in 1959 Catalytic had created a trust,

[t]he sole object of . . . which . . . was to provide retirement benefits for the
employees, not the company. . . . The fund became atrust fund for the benefit of
the Catalytic employees.

He was particularly struck, at p. 210, by the wording of the 1959 Trust Agreement:

It states in clear terms that no amendment shall authorize or permit any part of
the Fund to be used for or diverted to purposes other than for the exclusive
benefit of such persons or their estates. This wording cannot be ignored and in
my view it overrides any attempt to amend the trust to give the surplus to the
company.

26 Moore C.J. therefore held that the 1978 amendment was invalid. He further relied upon Re
Reevie and Montreal Trust Co. of Canada (1986), 53 O.R. (2d) 595, and C.A.W., Local 458 v.
White Farm Manufacturing Canada Ltd. (1989), 66 O.R. (2d) 535, aff'd (1990), 39 E.T.R. 1, in
support of his conclusion that, by virtue of the trust in their favour, the former employees of
Catalytic were entitled to their portion of the surplus remaining in the Air Products Fund.

27 Moore C.J. dedlt lastly with the issue of the contribution holidays taken by the company. He
observed that, under the provisions of the amalgamated plan, Air Products reserved the right to pay
itsannual contribution to the fund out of existing surplus. He therefore held that the company could
validly use this surplus for its contribution obligations in the years 1985-88, but that, as a result of
the existence of the trust in favour of the Catalytic employees, the contribution could not have been
taken from the Catalytic share of the actuarial surplus.

Alberta Court of Appeal (1992), 125 A.R. 224 (McClung, Foisy and Major JJA.)

28 The Court of Appeal affirmed the judgment of Moore C.J., adding only two brief comments.
The former Stearns employees argued again that the Stearns plan had been amended in 1982 so as
to give them title to the surplus. The court noted that the chambers judge held that the draft
provision the employees relied upon never became part of the plan and found no evidence to
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suggest that he was wrong in this conclusion.

29  Secondly, the Court of Appeal dealt with the employees argument that the company was
bound by the terms of an employee benefits brochure issued in 1982 to give the surplus to the
employees. Under the heading "Future of the Plan” that brochure provided (p. 227):

In the event thereis a surplusin the fund after al benefits have been paid, it is
the Company's intention the surplus will be distributed in an equitable manner to
the employees active in the Plan at the date of termination.

The chambers judge had noted the existence of this brochure, but did not comment on its legal
effect in hisjudgment.

30 The Court of Appeal held that the evidence surrounding the brochure was insufficient to alter
the plan provisions giving Stearns a discretion as to use of the surplus. The facts were
distinguishable from the case of Re Collins and Pension Commission of Ontario (1986), 56 O.R.
(2d) 274. In Re Callins the company had given "repeated assurances' to the employees concerning
the surplusin the course of collective bargaining, and it knew that the employees were aware of the
surplus and expected to receive it. In this case there was no evidence that any employees knew of or
relied upon the Stearns brochure. Finally, the court held that the Stearns employees had failed to
demonstrate that the brochure estopped the company from appropriating the surplus, or that the
company acted unfairly in the exercise of its discretion to distribute the excess funds.

. Issues on Appeal
A. TheAppea (The Catalytic Plan)

31

1.  Whether the Court of Appeal erred in finding that Air Products was not entitled
to the monies deriving from the Catalytic Plan which remained in its employee
pension fund following termination of the pension plan and provision of all
benefits.

2. Whether the Court of Appeal erred in finding that Air Products was not entitled
to take existing actuarial surplus deriving from the Catalytic Plan into account in
determining the amount of its annual funding obligation.

B. The Cross-Appea (The Stearns Plan)
32

1.  Whether the Court of Appeal erred in holding that Air Products was entitled to
take the surplus remaining in its employee pension fund which was derived from
the Stearns plan following termination of the plan and provision of all benefits.
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2. Whether the Court of Appeal erred in finding that Air Products was entitled to
use existing actuarial surplus not derived from the Catalytic plan in order to fund
its required annual contribution to the Air Products plan during the years
1985-88.

[11. The Legidlative Framework

33 Two separate regimes affect Canadian employer pension plansin surplus. Each province now
has in place some form of pension benefits legisation designed to protect member benefits by
ensuring that employers meet their funding obligations and that pension funds remain solvent. The
federal income tax authorities have also attempted to regulate employer pension plansin order to
limit the tax relief which employers and employees can obtain for their contributions to pension
funds. Some of the provincial statutes have recently begun to deal with the issue of surplus upon
plan termination or of contribution holidays. The tax regulation pertaining to surplus has to date
taken the form of non-binding Information Circulars rather than legidlation.

A. Thelncome Tax Act

34 Under the Income Tax Act, S.C. 1970-71-72, c. 63, certain tax benefits are granted to those
contributing to registered pension plans. Contributions by employers and employeesto aregistered
pension plan are tax deductible; plan earnings are exempt from taxation, and the taxation of
employee benefitsis deferred until they are received by the employee. The Act also contains two
ceilings, one on the amount which an employer can deduct from income in respect of current
service contributions to an employee pension plan, and the other on the maximum benefit which
each employee can derive from the employer's deductible contributions.

35 Inaddition, on December 31, 1981, Revenue Canadaissued Information Circular No.
72-13R7. Thiscircular contains two significant requirements for the registration of pension plans.
First, s. 39 of the circular requires that all plans provide that any existing actuarial plan surplusin
excess of the employer's normal current service costs over atwo-year period must either be
refunded to the employer or used to take a contribution holiday. The circular also sets a maximum
limit on the benefits which an employee can recover under aplan, and in s. 13.1 stipulates that all
pension plans must contain a provision permitting actual surplus to be refunded to employers upon
termination of the plan. However, these requirements were never incorporated into the Income Tax
Act or its Regulations during the lifetime of the Air Products plan or its predecessors.

36 One of theresults of the Information Circular has been that many pension plans which
originally were silent on the issue of surplus or which stated that employer contributionsto a plan
were "irrevocable”" have been amended to provide that any surplus should be refunded to employers
upon termination of the plan. Air Products cites the Information Circular in support of its position,
presumably as evidence that Revenue Canada supports employer ownership of asurplus. The
employees in turn emphasize the non-binding effect of the circular and contend that the employer's
motivation for amending the plan is not arelevant consideration in determining its legal effect.
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37 Severa yearsago | agreed with Zuber J.A. of the Ontario Court of Appeal that the Information
Circular isof limited legal significance: King Seagrave Ltd. v. Canada Permanent Trust (1986), 13
O.A.C. 305 (C.A)), aff'g (1985), 51 O.R. (2d) 667 (H.C.). | am still of that opinion. At the time the
pension plans which are the subject of these appeals were wound up, the requirements contained in
the circular did not have binding legal force. The circular did not purport to clarify any provisions
of the Income Tax Act, and the fact that some pension plans may have been amended to comply
with its provisions does not ater my approach to the surplus entitlement issue.

B. Provincia Legidation

38 No Canadian province has yet dealt directly with the issue of ownership of or entitlement to
pension surplus by legislation. The preferred approach in most jurisdictions has been to provide that
the withdrawal or transfer of actuarial surplus can only be accomplished when certain specified
conditions have been met. See, for example, the Ontario Pension Benefits Act, R.S.0. 1990, c. P.8.
The British Columbia Pension Benefits Standards Act, S.B.C. 1991, c. 15, requiresthat all pension
plans must contain clauses providing for the arbitration of disputes concerning entitlement to
surplus or contribution holidays. Manitoba has also enacted an interesting variation on the treatment
of surplus funds. Section 26(2) of its Pension Benefits Act, R.S.M. 1987, c. P32, provides that no
existing surplus may be withdrawn from a pension fund unless the Pension Commission "believesit
equitable to do so".

39 TheB.C. and Manitoba provisions represent welcome legidative steps. Regrettably, a
comprehensive approach to the issues arising from pension surplus has yet to be enacted in any part
of this country. The courts have on a number of occasions been required to determine the allocation
of pension surplus. Y et the courts are limited in their approach by the necessity of applying the
sometimes inflexible principles of contract and trust law. The question of entitlement to surplus
raises issues involving both social policy and taxation policy. The broad policy issues which are
raised by surplus disputes would be better resolved by legislation than by a case-by-case
consideration of individual plans. Y et that is what now must be undertaken.

40 The pension plans under consideration are governed by the Alberta Employment Pension
Plans Act, S.A. 1986, c. E-10.05 (proclaimed into force January 1, 1987). Section 42(2) of the Act
requires that all plans provide for the allocation of surplus on termination to either the employer, the
employees, or both. Section 58 prohibits employer withdrawal of surplus from an ongoing fund
unless such withdrawal is specifically permitted in the plan and the permission of the
Superintendent of Pensions is obtained.

41 Withdrawal, together with the issue of contribution holidays, is also referred to in s. 34(9) of
the Regulations to the Act (Alta. Reg. 364/86) which provides:
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(99 Wherethe actuarial valuation report . . . reveals that the plan has surplus assets,

(b)  when the unfunded liabilities have been amortized or where no unfunded
liability exists, the surplus assets may be

M) used to increase benefits,

(i)  leftinthe plan,

(iii) if the plan does not so prohibit, applied to reduce the employer
contributions referred to in subsection (3)(a), or

(iv)  where no solvency deficiency exists and subject to section 58 of the Act
and section 39 of this Regulation, paid or transferred to the employer.

42  The Employment Pension Plans Act and its regul ations do no more than establish that surplus
entitlement must be determined by the wording of the plan. Contribution holidays are permitted
provided they are not prohibited by the plan. The previous legislation governing pensionsin
Alberta, the Pension Benefits Act, R.S.A. 1980, c. P-3, did not deal with either surplus remaining on
termination or with contribution holidays. As aresult, the primacy of the wording of individual
pension plans has never been displaced by legislation, and it is therefore those specific provisions
which must be considered.

IV. Relevant Pension Plan Provisions

43 The parties most helpfully compiled a summary of the history and relevant provisions of al
the pension plans and related documents pertinent to these appeals. An abbreviated version of this
summary, taken from the Agreed Statement of Facts, is attached as an appendix to these reasons.

V. Analysis
A.  Surplus Entitlement

44  Anemployer who creates an employee pension plan agrees to provide pension benefits to
retiring employees. At first, employers undertaking this obligation paid retired employees directly
from company income. Gradually, the practice of creating separate pension funds emerged
following the passage of regulations designed to protect employees from the bankruptcy or
termination of the company, coupled with the realization of employers that the cost of providing
pensionsis reduced if money is put aside on behalf of present employees for their future benefit.

45 Pension funds thus began to be structured in severa different ways. Investment contracts and
trust funds eventually proved to be the most popular forms of pension plan funding for employers
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since they provided the requisite degree of "irrevocability" of contribution to entitle an employer to
obtain tax relief on its pension contributions. The relatively recent phenomenon of pension plan
surplus has created an inevitable tension between employers who claim that they never lose their
entitlement to monies which they contribute to the fund but which are not needed to provide agreed
benefits, and employees who assert that all pension fund monies belong to them. It is suggested that
if employers are not able to retrieve surpluses, they will be tempted to fund existing plans less
generoudly. | cannot agree. First, unless the terms of the plan specifically preclude it, an employer is
entitled to take a contribution holiday. Second, most pension plans require the level of employer
contribution to be determined by an actuary. The employer will not be able to reduce the level of
contribution unilaterally below that required according to standard actuarial practice. Third,
employers are required by legislation to make up any unfunded liability. Finally, the fact that some
employers cannot recoup surplus on termination is unlikely to influence the conduct of employers
asawhole. In order to obtain registration, plans created since 1981 must make provision for
distribution of surplus on termination. It is generally only in pre-existing plans that the problem of
ownership of surplus arises and, as the results of these appeals demonstrate, even then employee
entitlement to the surplus is not automatic.

46  Entitlement to the surplus will often turn upon a determination as to whether the pension fund
isimpressed with atrust. Accordingly, the first question to be decided in a pension surplus caseis
whether or not atrust exists.

1. Trust or Contract?

47 Employer-funded defined benefit plans usually consist of an agreement whereby an employer
promises to pay each employee upon retirement a pension which is defined by a formula contained
in the plan. A pension fund is created pursuant to the plan, either by way of contract or by way of
trust. Whether or not any given fund is subject to atrust is determined by the principles of trust law.
If there has been some express or implied declaration of trust, and an alienation of trust property to
atrustee for the benefit of the employees, then the pension fund will be atrust fund.

48 If notrust is created, then the administration and distribution of the pension fund and any
surplus will be governed solely by the terms of the plan. However, when atrust is created, the funds
which form the corpus are subjected to the requirements of trust law. The terms of the pension plan
arerelevant to distribution issues only to the extent that those terms are incorporated by referencein
the instrument which creates the trust. The contract or pension plan may influence the payment of
trust funds but its terms cannot compel aresult which is at odds with the existence of the trust.

49 Typicaly, when apension fund is subject to atrust, several issues arise: Are such trustsfor a
purpose or are they "classic" trusts? What part of the pension fund is subject to the trust? To what
extent can a settlor-employer alter the terms of atrust in order to appropriate the fund surplus for
itself? Is the surplus subject to aresulting trust? Let us consider the nature of the trust in this case.

2. Purpose or "True' Trust?
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50 Air Products has suggested that the Catalytic pension fund was not subject to an express trust
but instead to atrust for a purpose. Relying on dicta of the British Columbia Court of Appeal in
Hockin v. Bank of British Columbia (1990), 71 D.L.R. (4th) 11, the company argues that atrust set
up as part of a pension plan constitutes a trust whose sole purpose is to provide defined benefitsto
members. Once those benefits have been provided the purposeis fulfilled, the trust expires and the
terms of the pension plan alone determine entitlement to any remaining fund surplus. | cannot
accept this proposition.

51 Trustsfor apurpose are arare species. They constitute an exception to the general rule that
trusts for a purpose are void. (See D. W. M. Waters, Law of Trusts in Canada (2nd ed. 1984), at pp.
127-28.) The pension trust is much more akin to the classic trust than to the trust for a purpose. |
agree with the following comments of the Pension Commission of Ontario in Arrowhead Metals
Ltd. v. Royal Trust Co. (March 26, 1992), unreported, at pp. 13-15, cited by Adams J. in Bathgate
v. National Hockey League Pension Society (1992), 11 O.R. (3d) 449, at p. 510:

Purpose trusts are trusts for which there is no beneficiary; that is, they are
trusts where no person has an equitable entitlement to the trust funds. Funds are
deposited in trust in order to see that a particular purposeisfilled; people may
benefit, but only indirectly. . . .

People are clearly direct beneficiaries of pension trusts. Pension trusts are
established not to effect some purpose, such building [sic] arecreation centre, but
to provide money on aregular basis to retired employees. It misconceives both
the nature of a purpose trust and of a pension trust to suggest that pensions are
for purposes, not persons. It isimportant to recognize that the characterization of
pension trusts as purpose trusts results in the pension text, a contract, taking
precedence over the trust agreement. That is, in making common law principles
of contract paramount to the equitable principles of trust law. It istrade [sic] law
that where common law and equity conflict, equity isto prevail. In light of that
rule, it seemsinappropriate to do indirectly that which could not be done directly.

52 Torepeat, thefirst step isto determine whether or not the pension fund isin fact a pension
trust. Thiswill most often be revealed by the wording of the pension plan itself, but may also be
implied from the plan and from the way in which the pension fund is set up. A pension trust isa
"classic” or "true" trust and not amere trust for a purpose. If there is no trust created under the
pension plan, the wording of the pension plan alone will govern the alocation of any surplus
remaining on termination. However, if the fund is subject to atrust, different considerations may
govern.

3. The Definition of the Trust Fund

53 Before proceeding to an examination of the actual effect of the trust, one more brief
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investigation must be undertaken. That is the determination of whether all of the monies contained
in agiven pension fund are subject to the trust, or whether the surplus remaining after termination is
separate from the remainder of the fund and thus not subject to the trust. In creating a pension plan
and accompanying trust, an employer may be able to define the subject matter of the trust so asto
include only the amount necessary to cover the employee benefits owed. However, very specific
wording will be necessary before an ongoing surplus will be excluded from the operation of the
pension trust.

54  Thedefinition of the trust fund in the pension plan and in the trust agreement will usually
establish that any surplus monies form part of the trust. In Re Reevie and Montreal Trust Co. of
Canada, supra, for example, part of Canada Dry's pension plan, cited at p. 596 of the judgement of
Zuber J.A., provided:

10.1
A Trustee shall be appointed by the Board of Directors from time to time and a Trust
Agreement executed between the Board of Directors and such trustee, under the terms of
which a Trust Fund shall be established to receive and hold al Contributions payable by
the Members and the Company, interest and other income, and to pay the benefits provided
by the Plan and any of its expenses not paid directly by the Company. [Emphasis added.]

55 Inthe absence of any more specific definition of the content of the trust fund in either the plan
or the trust agreement such a phrase establishes that all money in the care of the trustee is subject to
the trust in favour of the employees. The wording of the plan in Hockin, supra, at p. 13, was even
more explicit:

(h)  "Fund" meansthe trust consisting of all sums of money and other property
as shall from timeto time be paid or delivered to the Trustee in accordance
with the provisions hereof, all investments and proceeds thereof and all
earnings, profits and other accretions thereto, less all payments and
deductions that are made therefrom as herein provided.

56 | would have thought that the wording of this clause would make it clear that any existing
surplus formed a part of the trust and was subject to the provisions of the trust.

57 The definition of the trust fund should not be confused with the issue of the definition of the
benefits to which the employee/beneficiaries are entitled according to the terms of the pension plan.
As the examples demonstrate, the trust fund will normally include all monies contributed to the
pension fund, including both any ongoing actuarial surplus and any surplus on termination.

4. Amendment of the Trust

58 When apension fund is impressed with atrust, that trust is subject to all applicable trust law
principles. The significance of thisfor the present appealsistwofold. Firstly, the employer will not
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be able to claim entitlement to funds subject to atrust unless the terms of the trust make the
employer abeneficiary, or unless the employer reserved a power of revocation of the trust at the
time the trust was originally created. Secondly, if the objects of the trust have been satisfied but
assets remain in the trust, those funds may be subject to aresulting trust.

59 The settlor of atrust can reserve any power to itself that it wishes provided the reservation is
made at the time the trust is created. A settlor may choose to maintain the right to appoint trustees,
to change the beneficiaries of the trust, or to withdraw the trust property. Generally, however, the
transfer of the trust property to the trustee is absolute. Any power of control of that property will be
lost unless the transfer is expressly made subject to it.

60 Employers seeking to obtain a pension surplus have frequently made the argument that they
reserved a power to revoke, or to revoke partially the pension trust fund they set up for the benefit
of their employees. This approach has had mixed results. The inconsistency of the decisions on the
revocation of pension trusts exists on two levels. At one level, the different decisions can be
explained on the basis of the wording of the particular amending clause and the limitations put upon
it in each case. However, the decisions also reveal a more fundamental difference of opinion asto
whether the revocation of trusts is possible when a settlor has reserved a broad power of
amendment. This difference must be resolved in this case.

61 The differing approachesto revocation of the trust are perhaps most starkly illustrated by the
cases of Reevie, supra, and Hockin, supra. In both of these cases, a trust fund was established
pursuant to a pension plan which contained a broad power of amendment. Each amending power
was subject only to the proviso that no amendment could reduce members' entitlement to accrued
benefits.

62 The court in Reevie relied upon a passage from Waters to the effect that it isa cardinal rule of
trust law that a settlor can only revoke his or her trust when the settlor has expressly reserved the
power to do so and found that the broad amendment power reserved by Canada Dry did not amount
to an express reservation. The Court in Hockin, on the other hand, preferred the approach of
McLennan J. in Re Campbell-Renton & Cayley, [1960] O.R. 550 (H.C.).

63 In Re Campbell-Renton & Cayley, the settlors of a private trust sought to revoke the trust in
order to set up amore tax-beneficia trust in England. After considering the unlimited power of
amendment contained in the trust agreement, McLennan J. stated at pp. 552-53:

| am advised that there is no decision either in England or in this country as
to whether or not a power to ater and amend includes the power to revoke or
perhaps it would be better to say includes a power to amend in such away asto
permit the revocation of the trust instrument but there is American law on the
subject and statementsin 3 Scott's Law of Trust, 2nd ed., pp. 2393, 2402-3, 2413,
2395 and 2416 and at the latter citation it is stated that an unrestricted power to
amend is equivalent to a power to revoke.
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McLennan J. elected to follow the American jurisprudence on this point, as did the court in Hockin
at p. 19 which relied upon the following more recent excerpt from Scott (The Law of Trusts (4th ed.
1989), val. 4, at pp. 346-48):

330.1. Where the creation of atrust is evidenced by awritten instrument
that purports to include the terms of the trust, and there isno provision in the
instrument expressly or impliedly reserving to the settlor power to revoke the
trust, the trust isirrevocable. The intention to reserve a power of revocation need
not be manifested by an express provision to that effect; it can be indicated by the
use of language from which it may be inferred.

64 Based upon this authority, the B.C. Court of Appeal concluded at p. 19 that "[a] power to
amend includes the power to revoke unless revocation is precluded by specific wording of the
power to amend". With respect, | cannot agree with this position.

65 Inmy view the nature and purpose of the trust as it has evolved in Canadais consistent with a
more restrictive interpretation as to when the trust instrument will permit a unilateral revocation of
the trust. One of the most fundamental characteristics of atrust isthat it involves atransfer of
property. In the words of D. W. M. Waters, Law of Trustsin Canada, supra, at p. 291.

... the trust isamode of disposition, and once the instrument of creation of the
trust has taken effect or a verbal declaration has been made of immediate
disposition on trust, the settlor has alienated the property as much asif he had
given it to the beneficiaries by an out-and-out gift. This aimost self-evident
proposition hasto be reiterated because it is sometimes said that the trust isa
mode of "restricted transfer.” So indeed it is, but the restriction does not mean
that by employing the trust the settlor inherently retains aright or power to
intervene once the trust has taken effect, whether to set the trust aside, change the
beneficiaries, name other beneficiaries, take back part of the trust property, or do
anything else to amend or change the trust. By restriction is meant that he has
transferred the property but subject to restrictions upon who isto enjoy and to
what degree. The mode of future enjoyment is regulated in the act of transferring,
but the transfer remains a true transfer.

66 The judgment of the B.C. Court of Appeal in Hockin, if followed to itslogical conclusion,
would mean that the presence of an unlimited power of amendment in atrust agreement entitles a
settlor to maintain complete control over the administration of the trust and the trust property. That
result isinconsistent with the fundamental concept of atrust, and cannot, in my opinion, be
sustained without extremely clear and explicit language. A general amending power should not
endow a settlor with the ability to revoke the trust. Thisis especially so when it is remembered that
consideration was given by the employee beneficiaries in exchange for the creation of the trust. In
the case of pension plans, employees not only contribute to the fund, in addition they almost
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invariably agree to accept lower wages and fewer employment benefits in exchange for the
employer's agreeing to set up the pension trust in their favour. The wording of the pension plan and
trust instrument are usually drawn up by the employer. The employees as arule must rely upon the
good faith of the employer to ensure that the terms of the specific trust arrangement will be fair. It
would, I think, be inequitable to accept the proposition that a broad amending power inserted
unilaterally by the employer carries with it the right to revoke the trust. The employer who wishes
to undertake arestricted transfer of assets must make those restrictions explicit. Moreover,
amendment means change not cancellation which the word revocation connotes.

67 Furthermore, prior to the 1981 circular, the amendment power in most trust arrangements was
specifically made broad and ambiguous at the behest of the employer, who was entitled to tax relief
on funds designated for employee pensions only if those funds were committed irrevocably to a
trust or some other funding arrangement. The tax motivations of the respective parties to pension
plans are not particularly relevant to ajudicial interpretation of the trust. However a court should
not be eager to sanction aresult which would allow an employer to represent to the Minister of
National Revenue that it has irrevocably committed funds to an employee pension plan, only to later
purport to revoke the pension trust in order to recoup surplus funds.

68 Asaresult| find that, at least in the context of pension trusts, the reservation by the settlor of
an unlimited power of amendment does not include a power to revoke the trust. A revocation power
must be explicitly reserved in order to be valid.

5. TheResulting Trust

69 A resulting trust may ariseif the objects of the trust have been fully satisfied and money still
remainsin the trust fund. In such situations, the remaining trust funds will ordinarily revert by
operation of law to the settlor of the fund. However, aresulting trust will not arise if, at the time of
settlement, the settlor demonstrates an intention to part with his or her money outright. Thisisto say
the settlor indicates that he or she will not retain any interest in any remaining funds.

70 Severa Canadian cases have dealt with the resulting trust in relation to pension surplus cases.
In Re Canada Trust Co. and Cantol Ltd. (1979), 103 D.L.R. (3d) 109 (B.C.S.C.), the pension plan
had been terminated. The plan provided that upon termination, assets were to be applied to four
listed categories of beneficiaries. All the beneficiaries were paid in accordance with this provision,
and a surplus remained in the fund. The trustee of the fund, Canada Trust, sought directions from
the court as to how to deal with the surplus.

71 Gould J. held, at p. 111, that the "purposes of this trust simply did not exhaust the fund and the
outcome here, i.e., asurplus balance of $31, 163.38, was not foreseen by the respondent. . . . The
situation appears to be one where a resulting trust arises by operation of the law.” This conclusion
could well be questioned in light of another provision in the plan (at p. 110) which provided that
"no alteration, amendment or termination of the Plan or any part thereof shall permit any part of the
trust fund to revert to or to be recoverable by the Company or to be used for or diverted to purposes
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other than the exclusive benefits of members. . .". Perhaps the decision can be explained on the
basis that the employees were not parties before the court and did not contribute to the plan which
was funded solely by the employer.

72 In most cases, the existence of a non-reversion clause will be evidence of a permanent
intention to part with the trust property and it will preclude the operation of the resulting trust. The
trust agreement in C.A.W., Local 458 v. White Farm Manufacturing Canada L td., supra, contained
the following clause, at p. 538:

No part of the capital or income of the fund shall ever revert to the Company or
be used for or diverted to purposes other than for the exclusive benefit of the
employees and former employees under the plan except as therein and herein
provided.

| agree with Montgomery J.'s conclusion, at p. 540, that these provisions "effectively dispose of the
respondents’ arguments that the surplusis subject to the doctrine of resulting trust”". The employer
had absolutely and irrevocably waived its interest in any surplus that might arise upon the
termination of the pension fund despite the contributions it had made to that fund.

73 Theexigencies of tax law are such that preferential tax treatment will only be afforded to
registered pension plans. Registration, originally contingent upon clear evidence that the employer's
contribution would be irrevocable, now requires a plan to provide that, following termination of the
plan, any remaining surplus in excess of the statutory maximum level of employee benefits must
revert to the employer. Therefore, the provisions of most registered pension plans will normally
themselves exclude the possibility of aresulting trust's arising. That is not to say that the resulting
trust will never have a place in the context of pension funds. Y et the practical reality isthat the
factual circumstances which could trigger the operation of aresulting trust will rarely occur in
pension surplus cases.

74  Therelevant documentsin this case are such that it is not necessary to examine al of the
difficult issues which can arise in relation to resulting trusts. Nonetheless, when a resulting trust
arises in respect of a contributory plan, I would be inclined to prefer the view of Nitikman J. in
Martin & Robertson Administration Ltd. v. Pension Commission of Manitoba (1980), 2 A.C.W.S.
(2d) 249, to that of Scott J. in Davisv. Richards & Wallington Industries Ltd., [1991] 2 All E.R.
563 (Ch.Div.). Nitikman J. held that where employers and employees are (by virtue of their
contributions) settlors of the trust, surplus funds remaining on termination can revert on aresulting
trust to both employers and employees in proportion to their respective contributions. Scott J., on
the other hand, held that employees cannot benefit from a resulting trust since, by the mere act of
contributing to the fund, they manifest an intention to part irrevocably with their money.

75 1 do not think that any general rule can be laid down as to the intentions of employees
contributing to a pension trust. Where the circumstances of a particular case do not indicate any
particular intention to part outright with money contributed to a pension fund, equity and fairness
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would seem to require that all parties who contributed to the fund should be entitled to recoup a
proportionate share of any surplus subject to aresulting trust. However, thisissue should be left to
be resolved when it arises.

76  In most pension trust cases the resulting trust will never arise. This may be because the objects
of the trust can never be said to be fully satisfied so long as funds which could benefit the
employees remain in the pension trust, or because the settlor has manifested a clear intention to part
outright with its contributions. The operation of the resulting trust may also be precluded by the
presence of specific provisions dealing with the disposition of surplus on plan termination.

B.  Contribution Holiday

77 Two issues arisein respect of the contribution holiday. The first is whether or not, in the
calculation of an employer's required annual contribution to a pension plan, consideration of
actuarial surplusin an ongoing pension fund is permitted by law. The second is whether a
consideration of that surplusis permitted or prohibited under the terms of a specific plan.

78 Both parties to the appeal's accept that, subject to the plan provisions, the application of an
existing surplus to contribution obligations was at al relevant times permitted by Albertalaw. This
proposition seems incontrovertible in light of the provisions of the Employment Pension Plans Act
and Pension Benefits Act referred to earlier. It also accords with the provisions of Information
Circular No. 72-13R7, supra. Therefore the provisions of the plan must determine the issue.

79 Beforeturning to the Air Products plan, it may be helpful to review the cases which have dealt
with contribution holidays. The Ontario Court of Appeal held in C.U.P.E.-C.L.C., Local 1000 v.
Ontario Hydro (1989), 68 O.R. (2d) 620, that Ontario Hydro could not take a contribution holiday
when its employee pension plan was in surplus. The pension plan for Hydro employees was unusual
in that it was established pursuant to a statute which enacted the employer's obligation to contribute.
Section 20(4) of the Power Corporation Act, R.S.0. 1980, c. 384 (as cited by Robins J.A. at p. 623),
provided:

20.

(4) The Corporation shall contribute towards the cost of the benefits
mentioned in subsection (1) the amount of the difference between the amount of
the contributions of the employees and the amount of the cost of the benefits as
determined by actuarial valuations. [Emphasis of Robins JA.]

Robins J.A. held that this clause was unequivocal and required Hydro to contribute each year the
difference between the cost of the benefits for that year as determined by an actuary and the
contributions of the employees. The existence of an ongoing fund surplus was irrelevant to this
obligation. Robins J.A. explicitly added at p. 630 that s. 20(4) should not be treated:
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... astantamount to stating that "the corporation shall make contributions to the
plan on such basis as may be determined by the actuary from time to time" or
"the corporation shall contribute to the plan an amount determined by an actuary
in accordance with generally accepted actuarial principles’. While clauses of that
kind may not be uncommon, particularly in private pension plans, the statutory
provisions regulating this plan and under which it operates are not to that effect.
Under the formula mandated by the Act, an actuarial valuation is required only
for the purpose of ascertaining the cost of the benefits. The actuary is not
empowered to set the over-all level of corporation contributions on such basis as
he may determine, notwithstanding that his determination may be by reference to
generally accepted actuarial principles.

80 Subsequent cases have limited the application of Ontario Hydro. In Askin v. Ontario Hospital
Association (1991), 2 O.R. (3d) 641, the Ontario Court of Appeal considered a plan (at p. 644)
which required that "[e]ach Contributing Member Hospital shall make contributions to the Plan on a
basis determined by the Actuary from time to time". Carthy J.A. held that this provision allowed the
employers to take a contribution holiday. He distinguished Ontario Hydro in thisway, at p. 651.:

To repesat for clarity, theratio | take from the Ontario Hydro case isthat, if
a specific calculated contribution is mandated by statute or by the plan itself, it is
an indirect use of trust funds to apply surplus to meet that obligation. The
intended ratio of the present case is that, where the specific method of calculation
is not mandated, it isinoffensive and in accordance with statutory authorization
and normal actuarial practice to consider a surplus as one factor in the calculation
of the contribution.

81 A contribution holiday was aso permitted in Maurer v. McMaster University (1991), 4 O.R.
(3d) 139 (Gen. Div.). The relevant plan provision there (at p. 144) provided that "[t]he University
shall pay into the Fund each year the amount required to fund fully the current service cost of the
Plan, as determined by the Actuary, after allowing for the Members' required contributions'. Haley
J. considered that the words "as determined by the Actuary” modified the phrase "the amount
required to fund fully the current service cost of the Plan", and therefore held that the provision
enabled the University to use the actuarial surplus to offset current contributions.

82 Most recently, the Ontario Divisional Court applied Ontario Hydro and held that the specific
contribution requirements contained in its pension plan prohibited Trent University from taking a
holiday from its contributions to its employee pension plan (Trent University Faculty Assn. v. Trent
University (1992), 99 D.L.R. (4th) 451).

83 Findly, | note that the taking of a contribution holiday was contemplated by the court in
Reevie, supra, even though in that case employees were held to be entitled to the fund surplus upon
termination. The thought was expressed in this manner at pp. 600-601.
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While the plan continues to operate, a surplus will ssmply afford a cushion
against years during which the fund performs poorly, or, it may lead to the
reduction of future contributions. If the plan is discontinued, other considerations
will arise.

84 All of these cases are perfectly consistent with one another. Together they demonstrate only
that whether or not a contribution holiday is permissible must be decided on the basis of the
applicable plan provisions. | can see no objection in principle to employers taking contribution
holidays when they are permitted to do so by the terms of the pension plan. When permission is not
explicitly given in the plan, it may be implied from the wording of the employer's contribution
obligation. Any provision which places the responsibility for the calculation of the amount needed
to fund promised benefits in the hands of an actuary should be taken to incorporate accepted
actuarial practice asto how that calculation will be made. That practice currently includes the
application of calculated surplus funds to the determination of overall current service cost. Itisa
practice that isin keeping with the nature of a defined benefits plan, and one which is encouraged
by the tax authorities.

85 Anemployer'sright to take a contribution holiday can also be excluded by the terms of the
pension plan or the trust created under it. An explicit prohibition against applying an existing fund
surplus to the calculation of the current service cost, or other provisions which in effect convert the
nature of the plan from a defined benefit to a defined contribution plan, will preclude the
contribution holiday. For example, the presence of a specific formulafor calculating the
contribution obligation, such as those considered in the Ontario Hydro and Trent University cases,
prevents employers from taking a contribution holiday. However, whenever the contribution
requirement simply refers to actuarial calculations, the presumption will normally be that it also
authorizes the use of standard actuarial practices.

86 Theformer Catalytic employees successfully argued before the chambers judge that to permit
acontribution holiday is to permit an encroachment upon the trust fund of which they are the
beneficiaries. | do not agree. As noted earlier, the trust property usually consists of al the monies
contributed to the pension fund. To permit a contribution holiday does not reduce the corpus of the
fund nor does it amount to applying the monies contained in it to something other than the exclusive
benefit of the employees. The entitlement of the trust beneficiariesis not affected by a contribution
holiday. That entitlement isto receive the defined benefits provided in the pension plan from the
trust and, depending upon the terms of the trust to receive a share of any surplus remaining upon
termination of the plan.

87 Once funds are contributed to the pension plan they are "accrued benefits" of the employees.
However, the benefits are of two distinct types. Employees are first entitled to the defined benefits
provided under the plan. Thisis an amount fixed according to aformula. The other benefit to which
the employees may be entitled is the surplus remaining upon termination. This amount is never
certain during the continuation of the plan. Rather, the surplus exists only on paper. It results from
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actuarial calculations and is a function of the assumptions used by the actuary. Employees can clam
no entitlement to surplusin an ongoing plan because it is not definite. The right to any surplusis
crystallized only when the surplus becomes ascertainable upon termination of the plan. Therefore,
the taking of a contribution holiday represents neither an encroachment upon the trust nor a
reduction of accrued benefits.

88 Similar reasoning explainswhy | cannot accept the proposition that an employer entitled to
take a contribution holiday must also be entitled to recover surplus on termination.

89 While aplan which takes the form of atrust isin operation, the surplusis an actuarial surplus.
Neither the employer nor the employees have a specific interest in thisamount, sinceit only exists
on paper, although the employee beneficiaries have an equitable interest in the total assets of the
fund while it isin existence. When the plan is terminated, the actuarial surplus becomes an actual
surplus and vests in the employee beneficiaries. The distinction between actual and actuarial surplus
means that there is no inconsistency between the entitlement of the employer to contribution
holidays and the disentitlement of the employer to recovery of the surplus on termination. The
former relies on actuarial surplus, the latter on actual surplus.

C. Summary

90 Inthe absence of provincia legislation providing otherwise, the courts must determine
competing claims to pension surplus by a careful analysis of the pension plan and the funding
structures created under it. The first step is to determine whether the pension fund isimpressed with
atrust. Thisis adetermination which must be made according to ordinary principles of trust law. A
trust will exist whenever there has been an express or implied declaration of trust and an alienation
of trust property to atrustee to be held for specified beneficiaries.

91 If the pension fund, or any part of it, is not subject to atrust, then any issues relating to
outstanding pension benefits or to surplus entitlement must be resolved by applying the principles
which pertain to the interpretation of contracts to the pension plan.

92 If, however, the fund isimpressed with atrust, different considerations apply. The trust is not
atrust for a purpose, but aclassic trust. It is governed by equity, and, to the extent that applicable
equitable principles conflict with plan provisions, equity must prevail. The trust will in most cases
extend to an ongoing or actual surplus aswell asto that part of the pension fund needed to provide
employee benefits. However, an employer may explicitly limit the operation of the trust so that it
does not apply to surplus.

93 Theemployer, as asettlor of the trust, may reserve a power to revoke the trust. In order to be
effective, that power must be clearly reserved at the time the trust is created. A power to revoke the
trust or any part of it cannot be implied from a general unlimited power of amendment.

94 Fundsremaining in apension trust following termination and payment of all defined benefits
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may be subject to aresulting trust. Before a resulting trust can arise, it must be clear that al of the
objectives of the trust have been fully satisfied. Even when thisis the case, the employer cannot
claim the benefit of aresulting trust when the terms of the plan demonstrate an intention to part
outright with al money contributed to the pension fund. In contributory plans, it is not only the
employer's but also the employees' intentions which must be considered. Both are settlors of the
trust. Both are entitled to benefit from areversion of trust property.

95 Anemployer'sright to take a contribution holiday must also be determined on a case-by-case
basis. Theright to take a contribution holiday can be excluded either explicitly or implicitly in
circumstances where a plan mandates a formula for calculating employer contributions which
removes actuarial discretion. Contribution holidays may also be permitted by the terms of the plan.
When the plan is silent on the issue, the right to take a contribution holiday is not objectionable so
long as actuaries continue to accept the application of existing surplus to current service costs as
standard practice. These principles apply whether or not the pension fund is subject to atrust.
Because no money is withdrawn from the fund by the employer, the taking of a contribution holiday
represents neither an encroachment upon the trust nor a reduction of accrued benefits. These generdl
considerations are, of course, subject to applicable legidation.

96 Let us see how these principles should be applied to the agreements presented in this case.

VI.  Application to the Facts
A.  Surplus Entitlement

1. The Catalytic Plan

97 The plan provided under Article V that all contributions would be paid to atrustee to be held
and administered in accordance with atrust agreement which formed part of the plan. The plan also
contained the following definitionsin Section |1:

12.  "Trust Agreement” means the agreement entered into between the
Company and the Trustee establishing the Trust Fund;

13.  "Trustee" means the Canada Trust Company, or such other successor trust
company, if any, asthe Board may appoint;

14.  "Trust Fund" means the pension fund established pursuant to the Trust
Agreement and to which contributions are made after January 1, 1959, by
the Company and by contributing members and from which pensions and
other benefits under this Plan are to be paid.

98 A trust agreement was executed between the company and Canada Trust, which contained the
following:

AND WHEREAS under the PLAN contributions will be made to the
Trustee which when received by the Trustee shall constitute a Pension Trust



Page 32

Fund (hereinafter called the "FUND") to be held and administered for the benefit
of such persons or their estates as may from time to time be designated in or
pursuant to the PLAN;

ARTICLE

ESTABLISHMENT OF TRUST

=

This Agreement is hereby made a part of the PLAN.

2. The Company may pay or cause to be paid from time to time to the Trustee upon
the trusts of this Agreement money or property acceptable to the Trustee for the
purpose of the PLAN, all of which together with the earnings, profit and
increments thereon and property from time to time substituted therefore shall
constitute the FUND hereby created and established. [Emphasis added.]

99 These provisions establish that atrust was created in 1959. The plan and the agreement
constitute a clear declaration of an intention to create atrust. The subject matter of thetrust is
defined as all contributions made by the company and by employees together with all the earnings
of those contributions; the beneficiaries are defined in the Trust Agreement by reference back to the
Plan. Thisisaclassic trust established for the benefit of a defined group of persons.

100 AsMoore C.J. noted, thereis no evidence that this trust was ever terminated. | agree with
that finding. It must then be assumed that the trust continues to exist. This conclusion is
strengthened by the definition of "Trustee" in the original plan, which accepts that Canada Trust
might not always be in charge of the fund. Thusit can be seen that the parties contemplated that the
trust would continue if a different trustee was named. It follows that the trust was not terminated
when, in 1974, the company transferred control of its pension fund to Confederation Life Insurance
Company pursuant to the terms of an investment contract which is not included in the evidence.
Further, the fact that the 1978 version of the Catalytic plan removed all reference to atrust could not
have the effect of terminating the trust. Nor could any of the provisions of the 1984 investment
contract entered into by Stearns Catalytic and Confederation Life have that effect.

101 What then isthe effect of this trust? The preamble to the Trust Agreement, the underlined
portion of Article |.2 of that agreement, and the definition of "Trust Fund" contained in the 1959
Plan, taken together, make it clear that the trust fund was comprised of all contributions made by
both the company and the employees, together with any earnings of those monies. The fact that the
1959 plan was a defined contribution plan under which no surplus could arise does not affect this
definition of the trust fund. These provisions in themselves refute the company's argument that only
that portion of the fund necessary to cover the benefits defined in the plan was subject to the trust.

102 All moniesin the Catalytic pension fund were impressed with atrust. It follows that the
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company could only claim the surplus remaining on termination by virtue of aresulting trust, or
according to the terms of the trust itself. No resulting trust arisesin this case. In my opinion, the
purposes of the trust were not fully satisfied by the payment of all defined benefits. One of the

objects of the trust was to use any money contained in the fund for the benefit of the employees.

103 Thisobjective can be implied from the "exclusive benefit" and "non-diversion” clauses
contained in the origina trust agreement. Furthermore, Section XI of the plan provided that al
contributions on behalf of employees who left the company prior to the vesting of their rights as
members should be forfeited to the fund and "allocated among the Company Accounts of the
remaining Members at that date”.

104  Section XV of the plan governed an employee's pension entitlement. It reads:

SECTION XV AMOUNT OF PENSION

When a Member retires, the proceeds of his Member's Account, if any, and of his
Company Account . . . shall be used in their entirety to purchase for the Member
an Annuity from an insurance company . . . . [Emphasis added.]

These clauses demonstrate that all money in the fund was to be used for the benefit of employees.
Even though originally the plan was one of "defined contribution”, the entitlement of each
employee was never limited to the contributions made on his behalf. Collectively, the entitlement of
all eligible employees was to all monies contained in the fund, whether the money resulted from
contributions made on their behalf or "windfall" funds resulting from the withdrawal of employees
from the plan prior to the vesting of their rights.

105 These provisions, specifically incorporated by reference into the 1959 Trust Agreement,
clearly indicate that one of the objectives of the trust was to divide all moniesin the fund among
eligible members. The corollary to thisis that the trust objects are not exhausted so long as some
money remainsin the fund and some eligible employees can be found. Therefore, a resulting trust
cannot arise in this case.

106 Air Productsisonly entitled to the surplus, if at al, under the terms of the trust. In this case
both the trust agreement and all versions of the plan make some provision for what was to occur on
termination of the plan. The question is which of the different provisions dealing with termination
governed in 19887 The answer depends upon the validity of the amendments purportedly made by
the employer since 1959.

Section XXI1 of the 1959 plan provided:
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3. In the event of termination of the Plan, the Company cannot recover any
sums paid to the date thereof and each Member of the Plan shall receive
the proceeds of his Member's Account and his Company Account as of the
date of such termination. . . .

107 This section was reproduced in nearly identical form in the 1966 plan. The issue of
entitlement to surplus was not specifically addressed until the plan was amended again in 1978.
Section 17.05 of the 1978 plan provided that any surplus remaining on termination was to be
distributed according to the directions of the company. The 1983 Air Products Plan contained the
same stipulation (renumbered to become Section 18.05), and added an additional clause imposing a
maximum level of benefits recoverable by an employee and stating that any surplus remaining once
that maximum level had been reached was to revert to the company.

108 Thevalidity of these amended provisions depends upon the original 1959 documents.
Section XX11.2 of the pension plan prohibited any amendment which would operate to reduce the
benefits which had accrued to the employees prior to the date of the amendment. The Trust
Agreement contained the following provision:

ARTICLEV
MODIFICATION AND TERMINATION

1.  Subject as herein and in the PLAN provided, the Company reserves the right at
any time and from time to time to amend, in whole or in part, any or al of the
provisions of the PLAN (including this Agreement) provided . . . that without the
approval of the Minister of National Revenue no such amendment shall authorize
or permit any part of the FUND to be used for or diverted to purposes other than
for the exclusive benefit of such persons and their estates as from time to time
may be designated in or pursuant to the PLAN as amended from timetotime. . . .

109 The company therefore reserved a general amending power subject to the provisos that no
amendments could reduce accrued benefits or alow the trust fund to be used in any way other than
for the employees' exclusive benefit. The company did not expressly reserve for itself the power to
revoke the trust. Such a power cannot be implied under the broad general amendment power.

110 | cannot accept that when the Catalytic Plan became a defined benefit plan in 1966, the
parties did not intend Article V of the Trust Agreement to apply to any surplus which might arise.
Although the Trust Agreement was not altered, several provisions contained in the 1959 plan were
modified in the 1966 version of the plan. The nature of the modifications indicates that the parties
considered the effect of changing to a defined benefit plan and made the necessary amendments to
the 1966 plan. In these circumstances, the parties must be taken to have intended that the unaltered
provisions of the plan and the Trust Agreement should continue to apply to the new arrangement.
Article V therefore continued to apply to all moniesin the pension fund after 1966.
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111 Intheresult, the 1978 amendment purporting to give the company the power to distribute
surplusto itself, aswell asthe reversion clause of the 1983 plan, are invalid. Both represent
attempts to revoke partially atrust in favour of the employees which was established in 1959.
Neither iswithin the scope of the control which the company reserved to itself at that time.

112 | agree with the Chambers Judge and the Court of Appeal that, by virtue of a continuing trust
in their favour, the employees are entitled to those surplus funds which are derived from the
Catalytic plans.

B.  Contribution Holiday

113 Therelevant plan provisions which govern the taking of a contribution holiday are those
contained in the 1983 Air Products Plan. As the employees point out, the Chambers Judge, when
considering thisissue, mistakenly quoted the contribution provisions from the 1977 Stearns plan.
The Stearns plan expressly reserved to the company the right to pay its contributions from surplus.
It is therefore necessary to consider whether the actual provisions of the 1983 plan would affect the
result he reached.

114  Section 4.03 of the Air Products plan (which isidentical to s. 4.03 of the 1978 Catalytic plan)
provides that:

4.03 Company Contributions

The Company shall contribute from time to time, but not less
frequently than annually, such amounts as are not less than those
certified by the Actuary as necessary to provide the retirement
benefits accruing to Members during the current year pursuant to the
Plan and to make provision for the proper amortization of any initia
unfunded liability or experience deficiency with respect to benefits
previously accrued, in accordance with the requirements of the
Pension Benefits Act, after taking into account the assets of the
Pension Fund and all other relevant factors.

115 The employees submit that this section, like the contribution clause in the Ontario Hydro
case, provides afixed formula according to which the annual contribution obligation must be
calculated. On this approach, the standard actuarial practice of applying surplusto current service
funding obligationsis excluded. Instead, Section 4.03 requires the company to contribute an amount
equal to not less than the sum of:

M) the amount necessary to provide the retirement benefits accruing to
members during the current year, and
(i) the amount required to make provision for the proper amortization of any
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initial unfunded liability or experience deficiency with respect to benefits
previously accrued, in accordance with the requirements of the Pension
Benefits Act, after taking into account the assets of the Pension Fund and
all other relevant factors.

Where no amount is required under (ii), the employees submit that the Company's minimum annual
contribution is the amount determined under (i).

116 In my view, the words "after taking into account the assets of the Pension Fund and all other
relevant factors' must qualify al of the preceding phrase beginning with "as necessary. . .". Such an
interpretation is consistent with the natural grammatical construction of Section 4.03. The absence
of acomma between the phrases "to provide the retirement benefits accruing to Members during the
current year pursuant to the Plan" and "to make provision for the proper amortization of any initial
unfunded liability or experience deficiency” supports this position. Further, to agree to the
interpretation suggested by the employees would be to accept that the company either overlooked or
decided not to take advantage of the chance to take into account a surplus in the ongoing plan in
determining its contributions. This seems to me unlikely since elsewhere in the amended provisions
specific reference is made to a potential surplus on termination. Thereis as well the Revenue
Canada circular which requires employers to take contribution holidays when the actuarial surplus
exceeds certain levels. It ismore likely that in 1983 the company simply assumed that the wording
of Section 4.03 permitted the consideration of an actuarial surplusin the calculation of the current
service cost.

117 The Air Products Plan, like those considered in Askin and Maurer, supra, is not one which
specifically mandates regular contribution on a specified basis which would leave an actuary no
discretion to employ the standard actuarial practice of considering existing surplus. The wording of
the plan itself implicitly authorizes an actuary to consider an actuarial surplus when calculating the
company's annua funding obligation.

118 Asaresult, | am of the opinion that the plan did allow the company to take contribution
holidays. The appeal should be alowed in respect of the order made by the courts below requiring
Air Products to pay $1,465,400 (which represents the actuarial surplus applied to the current service
costs in the years when the company made no contributions) into the plan.

2. The Stearns Plan

119 The Stearns employees also claim entitlement to the surplus remaining in the pension fund.
They argue that the original Stearns fund was subject to atrust in their favour. Even if no trust
existed, the employees say that the company is obligated by the provisions of a 1972 employee
pension brochure and by the existence of afiduciary duty to exercise its discretion to distribute the
surplusin favour of the employees.

120 The 1970 Stearns plan differsin two significant ways from the original Catalytic plan. Firstly
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the Stearns plan makes no reference to the existence of atrust; secondly, it specifically
contemplates the reversion of surplus assets to the company in these words:

ARTICLE X1V

Amendment or Termination of the Plan

141...

Notwithstanding any surplus remaining after all benefits referred to in this
Sub-section 14.1 (c) have been provided, such surplus may, subject to the
approval of the Minister of National Revenue and the Superintendent of
Pensions at the time, be returned to the Company or may be used for the
benefit of Participants, former Participants, beneficiaries or estates in such
equitable manner as the Company may in its discretion determine.

121 Thisprovision remained in the 1977 version of the Stearns plan and was then replaced in
1983 by Section 18.05 of the Air Products plan which, as observed earlier, provided for the
automatic reversion of surplus to the company. The employees seek to establish the existence of a
trust in order to make the further argument that the 1983 amendment to the plan was invalid as an
unauthorized partial revocation of the trust.

(&  Wasthe Stearns Fund Impressed with a Trust?

122  Neither the 1970 nor the 1977 Stearns plans make any reference to atrust nor provide for the
creation of atrust agreement. The plan was funded by means of a Group Annuity Policy entered
into between the company and the Mutual Life Assurance Group. The employees contend that the
terms of the pension plan clearly implied atrust onto this fund. In particular, the employeesrely
upon the following provisions of the plan:

13.2
No part of the Fund shall be used for or diverted to purposes other than for the exclusive
benefit of Participants and their beneficiaries. . . .

141. ..
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b)  Noamendment shall have the effect of diverting any part of
the Fund to purposes other than for the exclusive benefit of the
Participants. . .

123 This plan, together with the 1972 Brochure and the 1977 Stearns plan, are said to constitute
the trust documents.

124 Itistruethat the alleged subject matter of the trust, the pension fund, was defined under the
two Stearns plans, and that the employees were identified as those entitled to receive the fund
monies. Furthermore, the exclusive benefit and non-diversion clauses relied upon by the employees
above are consistent with the existence of atrust. Nonetheless, | am not convinced that a trust was
ever created. Certain phrases, such as the exclusive benefit and non-diversion clauses identified
above, are commonly found in plans which do create pension trusts. They may point to the
existence of atrust but of themselves they cannot be taken as demonstrating an intention by the
employer to create atrust.

125 The company identifies several other clauses which it claims are equally consistent with the
non-existence of trust, and clearly identify the plan as a contract to receive defined benefits. These
individual clauses are of little assistance in determining whether atrust came into existence. Rather,
all of the documents relied upon by the employees must be construed in their entirety in order to see
whether an intention to create atrust can be imputed to the company. | do not see any such intention
apparent on the face of these documents.

126  Unlike the Catalytic plan, the Stearns plan makes no mention of any trust, trust fund or
trustee. The Stearns fund was not created pursuant to a trust agreement but pursuant to a contract.
Thisis so even though by 1970 the use of the trust in the creation of private employer pension plans
had become a well-established practice. The absence of any reference to atrust in these
circumstances indicates that there was a deliberate decision to avoid the use of atrust. Any
argument that the employer merely "omitted" to state explicitly itsintention to create atrust is
difficult to accept.

127 At thetime of the 1970 plan, the employer tax benefits to be gained from the creation of a
"trusted" pension fund were equally available to employers who preferred to purchase a group
insurance policy.

128 Finaly, the employees contend that three documents -- the 1970 and the 1977 plans and the
1972 employee brochure -- made up the trust deed. On this approach, it would seem that the
employer'sintention to create atrust was not perfected until seven years after the creation of the
fund. There was no significant change in circumstances between 1970 and 1977 which warrants a
finding that atrust which did not exist at the inception of the plan suddenly came into existence in
1977.
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129 | do not think that the Stearns pension fund was ever subject to atrust.
(b)  ThePension Brochure

130 The Stearns employees relied upon the effect of a pension brochure which was distributed to
employeesin 1972. They urged us to accept that clauses contained in that document must be taken
to have fixed the employer with an equitable obligation to distribute any surplus remaining on
termination to the employees.

131 Thebrochureis entitled " Stearns-Roger Canada Ltd. -- Employee Benefits'. In his
supplementary affidavit, Gunter Schmidt stated that he received the brochure, which is dated June 1,
1972, when he joined the company in 1973. It consists of eight pages of text in which the operation
of the pension plan is explained in some detail. The brochure contains the following relevant
provisions:

Future of the Plan

It is the intention of the Company that the plan will continue indefinitely
but of necessity they reserve the right to amend, modify or terminate the plan at
any time. . . . Inthe event that there is a surplusin the fund after all benefits have
been paid it is the Company's intention that the surplus will be distributed in an
equitable manner to the employees active in the plan at the date of termination.

Genera

This outline has been prepared to acquaint you with the provisions of your
plan. Please read it carefully.

The precise terms of the plan are contained in the official plan text and
Insurance company contract which may be read by any employee on request at
the Calgary Office of the Company.

The company reserves the right to revise or discontinue any of the benefit
plans at any time.

The above are transcripts from the various insurance policies and contracts.
If more detailed information is desired our insurance group will be pleased to
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answer questions.

132 The employees assert that this brochure formed a binding part of the pension plan documents
and that the statement contained in it to the effect that the company intends to pay any remaining
surplus to the employees estops the company from now claiming the surplus for itself.

133 Documents not normally considered to have legal effect may nonetheless form part of the
legal matrix within which the rights of employers and employees participating in a pension plan
must be determined. Whether they do so will depend upon the wording of the documents, the
circumstances in which they were produced, and the effect which they had on the parties,
particularly the employees.

134 Foisy J. explained why courts will in specified circumstances bind an employer to the terms
of apension brochure in Harris v. Robert Simpson Co., [1985] 1 W.W.R. 319, at p. 327:

If it were otherwise then an employer could provide the employee with a
brochure claiming to represent the significant and material termsin the
company's pension plan. Y et the "true" plan could vary significantly from this
representation without the employee's knowledge. In such acase it cannot be said
that the "true" agreement prevails, asto do so would leave the door open to
mischief.

135 Inother wordsit would be unfair or unacceptable if an employer were to attract and retain
employees by making representations as to the pension benefits available upon which the
employees could be expected to rely and then resile from those representations as being contrary to
the actual pension terms.

136 The 1972 brochure does not purport to have any contractual effect. It does, however, contain
adetailed outline of an employee's entitlements under the plan, although it states that it is merely a
"transcript” of the various policies and that the benefits can be amended by the company. The
brochure isworded in away that is declarative of the rights of individual employees under the plan.
For example, the plan states "The Life Insurance is payable in the event of your death from any
cause. . . . If you should become totally and permanently disabled while insured and prior to age
sixty your life insurance will remain in force as long as you remain so disabled but you must furnish
proof of disability .. .."

137 The only notable exception to this didactic style is contained in the clause concerning the
future of the plan. The brochure there sets out the "intention™" of the company. Thisis adeclaration
of intention as to afuture act, but it does not in any way indicate that the company is undertaking an
obligation to allocate surplus to the employees.

138 The brochureis potentially misleading. Y et there is no evidence as to the effect that this
brochure had on the employees of the company. All that is known is that the brochure was
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distributed to the employees of the company in June, 1972, and that Mr. Schmidt received a copy in
1973 when he joined the company. There is no indication that Mr. Schmidt was induced to join the
company on the basis of the terms of the brochure, or that he even read it. There is no evidence that
either the employees or their union relied upon the brochure in such away asto affect their position
during collective bargaining sessions. This may be contrasted to the situation in Re Collins and
Pension Commission of Ontario, supra, where the Ontario Divisional Court found, at p. 277, that a
booklet describing the terms of the pension plan, together with the plan itself, led to a belief
amongst plan members that the company had no right to claim any part of the fund.

139 Findly, | have some doubts as to the extent to which a brochure issued in 1972 can influence
entitlement to plan surplusin 1988 particularly since it specifically states that the plan will be
subject to amendment from time to time. As a brochure describing pension benefits becomes
outdated, it becomes increasingly difficult for employeesto rely upon it as the source of a
supplementary obligation undertaken by the employer.

140 | agree with the Court of Appeal that the brochure provisions concerning the treatment of
surplus did not, on the evidence adduced in this case, amount to a promise intended to affect the
legal relationship between the parties. It cannot form the basis for an estoppel as thereis no
evidence of inducement or reliance upon it by the employees.

(c) Interpretation of the Plan Provisions

141 Since no trust was ever created under the Stearns plan and the 1972 brochure did not have
any legal effect, the issue of entitlement to the plan surplus must be decided on the basis of an
interpretation of the plan's provisions.

142  The position of the employeesis that Section 18.05 of the Air Products Plan was an invalid
amendment. Therefore, they argue that Article 14.1(c) of the 1970 plan (Article 14.3 of the 1977
plan) still applies, that that section gives the company a discretion as to whether distribute surplus to
employees or to itself, and that the employer owes afiduciary duty to the employees which compels
it to exercise that distribution discretion in favour of the employees.

143 Moore C.J. did not explicitly deal with the validity of the 1983 amendment. He decided that,
even under the 1977 version of the plan, the employer was entitled to take the surplus. The issue of
fiduciary duty was not raised before him.

144 1t may be helpful to begin by examining the 1983 amendment. Whether or not the surplus
reversion clause contained in Section 18.05 of the Air Products plan is valid must be determined by
reference to the amendment clause contained in both the 1970 and the 1977 plans:

141
The Company retains the right to amend or modify or terminate the Planin whole or in
part, at any time and from time to time, and in such manner and to such extent asit may
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deem advisable, subject to the following provisions:

a)  Noamendment shall have the effect of reducing any
Participant's, former Participant's, joint annuitant's,
beneficiary's, or estate's then existing interest in the Fund;

b)  Noamendment shall have the effect of diverting any part of
the Fund to purposes other than for the exclusive benefit of the
Participants, former Participants, joint annuitants,
beneficiaries, or estates,

145 In my opinion, the 1983 amendment of the pension plan was within the limits of this power
of amendment. The amendment does not violate Article 14.1(a) because at the time it was enacted it
did not reduce any "then existing" interest of the employees. Under the prior plans, the employees
had no interest in the surplus remaining upon termination until such time as the company exercised
its discretion to give them an interest. The removal of a mere potential interest in the funds was
within the company's amending power.

146  Nor do | think that the amendment violated the limitation on the amending power contained
in Article 14.1(b). | agree with Moore C.J. that this restriction on amendment was in the nature of a
general protection of the benefits and rights of the plan participants and that it must be read in the
light of other provisions dealing with specific rights including the treatment of surplus. He
considered that two particular provisions in the 1977 plan overrode any conflict with the more
general terms of the amendment power. | agree. Thiswas also true of the corresponding provisions
in the 1970 plan. The relevant 1970 clauses are that part of s. 14.1(c) which gives the employer a
discretion as to the allocation of surplus, and:

13.2
No part of the Fund shall be used for or diverted to purposes other than for the exclusive
benefit of Participants and their beneficiaries. No Participant, retired Participant, survivor
or beneficiary under the Plan, or any other person, shall have any interest in or right to any
part of the earnings of the Fund, or any rightsin or to or under such Fund or any part of the
assets thereof, except and to the extent expressly provided in this Plan.

147 The amending power contained in Article 14.1(b) must therefore be read in light of the fact
that the employee rights under the plan are limited by s. 13.2 (and indeed throughout the plan) to the
benefits defined in the plan, as well as by the stipulation that the company has the right to distribute
surplus asit chooses. The 1970 plan does not deal with the issue of whether the reversion of surplus
to the company is inconsistent with the non-diversion and exclusive benefit clauses contained in
Article 13.2. 1 do not think it is. The prohibition on diversion of funds and the exclusive benefit
clause applied from the outset only in respect of the defined benefits to which the employees were
contractually entitled. They did not apply to the distribution of aplan surplus. The revamped
version of Article 13.2, which appeared as Article 13.4 in the 1977 plan, and upon which Moore
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C.J. based his conclusion, clarified this point but did not change the substance of the original
provisions.

134
No part of the Fund shall be used for, or diverted to, purposes other than for the exclusive
benefit of Participants, their designated Beneficiaries, or estates, except to the extent that
surpluses, as certified by the Actuary, may be returned to the Company with the approval
of the Minister of National Revenue and the Superintendent of Pensions. . . . No Parti-
cipant, retired Participant, survivor, or designated Beneficiary under this Plan, or any other
person, shall have any interest in or right to any part of the Fund except and to the extent
expressly provided in this Plan. [Emphasis added.]

148 Whether measured against the 1970 or the 1977 plan provisions, Section 18.05 of the Air
Products Plan was a valid amendment. The company is entitled according to its termsto any surplus
remaining in the pension fund which can be traced to the former Stearns plans. Thisisthe
conclusion which must be reached on an interpretation of the contract. The issue of afiduciary duty
does not arise.

(d)  The Contribution Holiday

149 For the reasons given on the appeal, Air Products was entitled to take a contribution holiday.
The application of an actuarial surplus to current service funding obligations was permitted under
the terms of the Air Products Plan, and did not have the effect of reducing any benefits which had
accrued to the employees.

() TheNeedfor Legisation

150 Theresultsin these appeals demonstrate the need for legislation. In both appeal s the pension
fund was created to benefit the employees. During the contribution holiday enjoyed by the employer
they continued to pay into the pension fund. They had areal stake in the fund which was created for
their benefit and funded in part by their contributions. It seems unfair that there should be a
different result for these two groups of employees based only upon afinding that atrust was created
in one case but not in the other. In my opinion there should be alegidative scheme set up for
determining the proportion of the surplus which should be awarded to the employer and the
employees. It could be based at |east in part upon their contributions to the creation of the surplus.
Principles of equity and fairness should encourage legislators to draft a scheme to provide for the
equitable distribution of any surplusin pension plans that are terminated.

VIl.  Disposition
151 Intheresult, | would dispose of these appeals as follows:

The Appeal
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152
1.  Theformer Catalytic Employees are entitled to any surplus remaining in the
pension fund which derives from former Catalytic plans. The appeal is dismissed
on this ground and the order of the Court of Appeal varied accordingly.
2. Air Products was entitled under the terms of its pension plan to take a
contribution holiday. The appeal is allowed on this ground.
The Cross-Appeal
153

1.  Air Productsisentitled to all surplus remaining in the pension fund which
derives from the former Stearns plan.
2. Air Products was entitled to take a contribution holiday.

154 The cross-appeal is dismissed on both grounds. In light of the potentially misleading
provisions contained in the brochure prepared and circulated by the employer, there should be no
costs against the employees.

155 The costs of al parties on the appeal should be paid out of the Catalytic pension fund on a
solicitor and client basis.

156 Similarly the costs of al parties on the cross-appeal should be paid out of the Stearns pension
fund on a solicitor and client basis.

APPENDIX A

The following is an edited version of the Agreed Statement of Facts provided by the parties.
The full text of the document is incorporated in the reasons of the Chief Justice of the Alberta Court
of Queen's Bench.

l. HISTORY OF CATALYTIC PLANS
A. THE 1959 CATALYTIC PLAN

The 1959 Catalytic Plan was a money purchase plan which contained the following provisions:

SECTION V TRUST FUND

All contributions made by the members and the Company will be paid to the
Trustee to be administered subject to the provisions of the Act governing the
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investment of Pension funds, and in accordance with the terms of the Trust
Agreement which forms part of this plan and of which this plan is Exhibit "A".

All benefits on the death or break of service of a Member shall be payable from
the Trust Fund. All benefits on the retirement of a Member shall be payable as
set forth in Section XV.

Expenses of the Trust Fund shall be paid out of the Fund unless paid by the
Company.

SECTION VIl MEMBERS ACCOUNTS

The Pension Committee shall keep for each Member of the Plan two accounts as
follows:

1. Member's Account

Here will be kept a cumulative record of any contributions made by the
Member and the interest income and capital gains and losses realized and
unrealized allocated thereon in accordance with Section X.

2. The Company Account

Here will be kept a cumulative record of the amounts allocated to the
Member asfollows:

(@  the Company's contribution allocated in accordance with Section
IX.

(b)  Theinterest income and capital gains and losses realized and
unrealized allocated in accordance with Section X.

(c) Theforfeitures alocated in accordance with Section XI.
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FUTURE OF THE PLAN

The Company hopes and expects to continue the Plan and the payment of
contributions hereunder indefinitely but such continuance is not assumed
as a contractual obligation. The Company expressly reserves the right, by
action of its Board, to amend or terminate the Plan in whole or in part, if in
the opinion of the Company future conditions warrant such action.

No amendment to the Plan shall operate to reduce the benefits which have
occrued (sic) to the Members of the Plan prior to the date of amendment.
In the event of termination of the Plan, the Company cannot recover any
sums paid to the date thereof and each Member of the Plan shall receive
the proceeds of his Member's Account and his Company Account as of the
date of such termination. No other employees will become eligible to
become Members and no further contributions will be made by the
Company.

B. TRUST AGREEMENT

As contemplated by the 1959 Catalytic Plan, Catalytic entered into an agreement dated September
8, 1959 (the "Trust Agreement") with Canada Trust Company whereby Canada Trust, as trustee,
was to hold, invest and administer the fund. The Trust Agreement provided:

ARTICLEI

ESTABLISHMENT OF TRUST

1.  ThisAgreement is hereby made a part of the PLAN.

2. The Company may pay or cause to be paid from time to time to the Trustee upon
the trusts of this Agreement money or property acceptable to the Trustee for the
purpose of the PLAN, all of which together with the earnings, profit and
increments thereon and property from time to time substituted therefore shall
constitute the FUND hereby created and established.

3.  The Trustee hereby accepts the trusts herein set out and agrees to hold, invest,
distribute and administer the FUND in accordance with the provisions of this
Agreement.

ARTICLEV

MODIFICATION AND TERMINATION
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Subject as herein and in the PLAN provided, the Company reserves theright at
any time and from time to time to amend, in whole or in part, any or all of the
provisions of the PLAN (including this Agreement) provided that no such
amendment which affects the rights, duties, compensation, or responsibilities of
the Trustee shall be made without its consent, and provided further that without
the approval of the Minister of National Revenue no such amendment shall
authorize or permit any part of the FUND to be used for or diverted to purposes
other than for the exclusive benefit of such persons and their estates as from time
to time may be designated in or pursuant to the PLAN as amended from time to
time, and for the payment of taxes or other assessments as provided in paragraph
2 of Article 1l hereof, and the expenses and compensation of the Trustee as
provided in paragraph 4 of Article 1V hereof.

This Agreement may be terminated at any time by the Company upon at |east
sixty (60) days prior written notice to the Trustee, and with its termination, or
upon the dissolution or liquidation of the Company, the FUND shall be paid out
by the Trustee as directed by the Company.

THE 1966 CATALYTIC PLAN

The 1966 Catalytic Plan changed the benefit formula from a money purchase formulato a defined
benefit formula. . . . [E]ffective October 1, 1966 the plan provided that:

... the Company shall not less frequently than annually make such contributions
as are necessary to provide the benefits accruing to Members during the current
year and to amortize any initial unfunded liability or experience deficiency in
accordance with the provisions of The Pension Benefits Act of Ontario. (Section
V1)

The provisions regarding the future of the plan remained unchanged from Section XXII of the 1959

Catalytic Plan.

The money purchase portion of the Catalytic 1959 and 1966 Plans was segregated and is
administered separately from the funds generated in the defined benefit plans. No surplus was or
could be generated from the money purchase portion of the 1959 and 1966 Catalytic Plans.

THE 1978 CATALYTIC PLAN

This plan was a defined benefit plan. . . . [It] provided . . .:

SECTION 2 -- DEFINITIONS
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212
"Funding Agency" means the trustees, trust company or insurance company that the Com-
pany may appoint to hold and invest the Pension Fund or the Pooled Pension Trust Fund or
such successor trustees, trust company or insurance company as the Company may appoint
from time to time to hold and invest the Pension Fund or the Pooled Pension Trust Fund.

213 "Funding Agreement" means the agreement entered into between the Company and the
Funding Agency establishing and maintaining the Pension Fund.

2.18 "Pension Fund" means the fund established pursuant to the Funding Agreement to which
contributions are made by the Members and Company and from which retirement and oth-
er benefits under the Plan are to be provided.

SECTION 4 -- CONTRIBUTIONS

4.03
The Company shall contribute from time to time, but not less frequently than annually,
such amounts as are not less than those certified by the Actuary as necessary to provide the
retirement benefits accruing to Members during the current year pursuant to the Plan and
to make provision for the proper amortization of any initial unfunded liability or experi-
ence deficiency with respect to benefits previously accrued, in accordance with the require-
ments of the Pension Benefits Act, after taking into account the assets of the Pension Fund
and al other relevant factors.

SECTION 17 -- AMENDMENT TO OR TERMINATION OF THE PLAN

17.01
Continuation of Plan

The Company expects and intends to maintain this Plan in
force indefinitely but necessarily reserves the right to amend
or discontinue the Plan either in whole or in part, if, in the
opinion of the Company, future conditions warrant such
action, subject always to the requirements of the Department
of National Revenue and the provisions of the Pension
Benefits Act.

17.02
Amendment of Plan
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No amendment to the Plan shall operate to reduce the pension
benefits which have accrued to Members thereunder prior to
the date of such amendment.

17.03
Discontinuance of Plan

Should the Plan be wholly terminated, the Company shall not
be obligated to make any further contributions to the Plan and
the assets held under the Pension Fund shall be alocated for
the provisions of the accrued benefits to which the Members,
their Beneficiaries and their joint annuitants are entitled in
such equitable manner as may be determined by the Company
in consultation with the Actuary until all liabilities under the
Plan have been met. Such benefits may be provided through
the purchase of annuity contracts from insurance companies
licensed to transact business in Canada, in the form elected by
the Members, or through the continuation of the Funding
Agreement for this purpose. If the assets of the Pension Fund
are not sufficient to provide the af orementioned accrued
benefits, the Pension Fund shall be allocated in a manner
approved under the Pension Benefits Act.

17.05
Distribution of Benefits

If, after full provision has been made for the accrued benefits
payable to the Members, their Beneficiaries and their joint
annuitants, there should remain any excess assetsin the
Pension Fund, such excess shall be used as the Company or
liquidator or trustee in bankruptcy, if appropriate, may direct.
Any distribution of the Pension Fund resulting from
termination of the Plan shall be in accordance with the
applicable provisions of the Pension Benefits Act and the
Income Tax Act, and with the rules and regulations of the
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Department of National Revenue with respect to registered
pension plans.

. A HISTORY OF THE STERNS PLANS
A. THE 1962 STEARNS PLAN

On January 1, 1962, Stearns obtained a Group Annuity Policy (GA577) from the Mutua Life
Assurance Company for the purpose of providing retirement benefits to its employees. No surplus
was or could have been derived pursuant to this plan.

B. THE 1970 STEARNSPLAN

Stearns established a pension plan effective January 1, 1970 for the retirement of and
payment of pensions to its employees.

Asrequired by Article 13.1 of this plan, the Company entered into a Group Annuity Policy
(GA1328) with the Mutual Life Assurance Company and a fund was established by transfer of the
assets from the 1962 Stearns Plan and by contributions from the employees and the Company.

The 1970 Stearns Plan provided that:

ARTICLE

DEFINITIONS
Fund shall mean the Fund to be established under the Deposit Administration
Policy issued by the Insurer by transfer of assets from the Prior Plan and by
contributions by the Participants and the Company from which the benefits of the
Plan are to be provided.

ARTICLEII

ESTABLISHMENT OF THE PLAN

2.2
Prior to the Effective Date, certain Employees of the Company had accumulated retirement
benefits under the Prior Plan. The Prior Plan shall be terminated 31 December 1969 and all
benefits earned thereunder shall be transferred to the Plan. All benefits accrued under the
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Prior Plan transferred to the Plan shall become aliability of the Plan and shall be paid in ac-
cordance with the provisions of the Plan. Future contributions by such Employees and Em-
ployees who become eligible on and after the Effective Date shall be made under the Plan.

ARTICLE IV

CONTRIBUTIONS

4.3

@ The Company will contribute each year to the Fund such amounts as determined by
the Actuary, which, when added to the Participant's contributions made under Sec-
tion 4.1 will provide the regular benefits described in the Plan and will provide for
funding in accordance with the tests for solvency prescribed by the regulations under
the Pension Benefits Act.

(b) Itisexpresdy stipulated that the Company will not make any
additional contributions corresponding to or in respect of the
additional voluntary contributions made by a Participant as
provided for in Section 4.2 or 4.4.

ARTICLE XI

RETIREMENT FUND

13.2

No part of the Fund shall be used for or diverted to purposes other than for the exclusive
benefit of Participants and their beneficiaries. No Participant, retired Participant, survivor
or beneficiary under the Plan, or any other person, shall have any interest in or right to any
part of the earnings of the Fund, or any rightsin or to or under such Fund or any part of the
assets thereof, except and to the extent expressly provided in this Plan.

ARTICLE X1V

Amendment or Termination of the Plan

141

The Company retains the right to amend or modify or terminate the Plan in whole or in
part, at any time and from time to time, and in such manner and to such extent asit may
deem advisable, subject to the following provisions:

a) No amendment shall have the effect of reducing any
Participant's, former Participant's, joint annuitant's,
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beneficiary's, or estate's then existing interest in the Fund;

b)  Noamendment shall have the effect of diverting any part of
the Fund to purposes other than for the exclusive benefit of the
Participants, former Participants, joint annuitants,
beneficiaries, or estates;

Article 14.1(c) set out the following scheme of distribution to be instituted upon termination of the
plan:

c)  If it should become necessary to discontinue the Plan, the
assets of the Fund shall be used, to the extent adequate, for the
following purposes:

Notwithstanding any surplus remaining after all benefits referred to
in this Sub-section 14.1 (c) have been provided, such surplus may,
subject to the approval of the Minister of National Revenue and the
Superintendent of Pensions at the time, be returned to the Company
or may be used for the benefit of Participants, former Participants,
beneficiaries or estates in such equitable manner as the Company
may in its discretion determine.

C. BROCHURE...

OnJune 1, 1972, Stearnsissued to its employees a brochure entitled 'Employee Benefits
which provided that:

Future of the Plan

It isthe intention of the Company that the plan will continue indefinitely
but of necessity they reserve the right to amend, modify or terminate the plan at
any time. If it becomes necessary to terminate the plan at some future date, all
employees would be granted 100% vesting, regardless of their service. No part of
the assets of the fund will be available to the Company until all benefits earned
under the plan to the date of termination have been paid. In the event thereisa
surplusin the fund after all benefits have been paid it is the Company's intention
the surplus will be distributed in an equitable manner to the employees activein
the plan at the date of termination.



THE 1977 STEARNS PLAN . ..
By an amendment dated January 1, 1977, Stearns amended the 1970 plan. . . .

The 1977 Stearns Plan contained . . . the following provisions:

ARTICLEI

DEFINITIONS

1.14
Fund means the corpus and all earnings, appreciations, or additions thereon and thereto
held by the Funding Agency under the Funding Agreement.

1.15 Funding Agency means the Trust Company, Trustees, |nsurance Company or SUCCessors
thereof as the Company may appoint to hold the Fund pursuant to the Funding Agreement.

1.16 Funding Agreement means the agreement or contract entered into between the Company
and the Funding Agency establishing the Fund.

ARTICLE IV

CONTRIBUTIONS

4.1

The Company will contribute to the Fund, not less frequently than annually, such amounts
which are not less than those certified by the Actuary as being necessary to provide benefits
accruing during each Plan Y ear and to make provision in accordance with the Pension Bene-
fits Act for the amortization of any initial unfunded liability or experience deficiency with
respect to benefits previously accrued after taking into account the assets of the Fund and
such other factors as may be deemed relevant. The Company reserves the right, however,
subject to the provisions of Article X111, to pay its contributions from such surpluses as may
accumulate and shall be determined in a valuation of the Funds' assets and liabilities certi-
fied by an Actuary.

4.2 Participants shall not be required to contribute to the Plan.

ARTICLE XI

ESTABLISHMENT OF THE FUND
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No part of the Fund shall be used for, or diverted to, purposes other than for the exclusive
benefit of Participants, their designated Beneficiaries, or estates, except to the extent that
surpluses, as certified by the Actuary, may be returned to the Company with the approval
of the Minister of National Revenue and the Superintendent of Pensions and except as
provided in Sub-section 14.2 (d) of Article X1V. No Participant, retired Participant, surviv-
or, or designated Beneficiary under this Plan, or any other person, shall have any interest in
or right to any part of the Fund except and to the extent expressly provided in this Plan.

ARTICLE X1V

AMENDMENT OR TERMINATION OF THE PLAN

141

The Company retains the right to amend or modify or terminate the Plan in whole or in
part, at any time and from time to time, and in such manner and to such extent asit may
deem advisable, subject to the following provisions:

(@  no amendment, modification or termination shall have the
effect of reducing any Participant's, former Participant's, joint
annuitant's, Beneficiary's or estate's then existing interest in
the Fund.

(b)  no amendment, modification or termination shall have the
effect of diverting any part of the Fund to purposes other than
for the exclusive benefit of the Participants, former
Participants, joint annuitants, Beneficiaries or estates.

The scheme of distribution upon termination was. . . contained in Article 14.2 . . .

14.2

14.3

Should the Plan be terminated, whether by the Company or as a result of wind-up or bank-
ruptcy of the Company, the assets of the Fund shall be used, to the extent adequate, and
subject to the provisions of the Pension Benefits Act, for the following purposes:

Any balance remaining in the Fund after distributions have been made in accordance with
the foregoing Section 14.2 after satisfying all other liabilities of the Plan may, subject to
the approval of the Minister of National Revenue and the Superintendent of Pensions, be
returned to the Company or may be used for the benefit of Participants, former Parti-
cipants, designated Beneficiaries, or estates, in such equitable manner as the Company may
at its discretion determine.
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E. THE 1982 STEARNSPLAN CONSOLIDATION ...

The 1982 Stearns Plan Consolidation is virtually identical to the 1977 Stearns Plan with one
important exception. Article 14.3 of the 1982 Sterns Plan Consolidation provides that:

14.3

Any balance remaining in the Fund after distributions have been made in accordance with
the foregoing Section 14.2 after satisfying all other liabilities of the Plan may, subject to
the approval of the Minister of National Revenue and the Superintendent of Pensions, be
returned to the former Participants, designated Beneficiaries, or estates, in such equitable
manner as the Company may at its discretion determine, so long as the surplusis distrib-
uted in such manner as to observe the maximum benefit allowed by the Department of Na-
tional Revenue.

This consolidation was not registered with the Employment Pension Plans Branch and there is no
Directors Resolution authorizing it.

1. THE STEARNS CATALYTIC PENSION PLANS

[11n 1983 with the amalgamation of Stearns and Catalytic, the Company instituted the two Stearns
Catalytic Pension Plans. . . .

These plans contained, . . . the following terms:

SECTION 1 -- ESTABLISHMENT OF THE PLAN

The benefits provided by this Plan, in respect of service prior to October 1, 1983,
arein lieu of al and any benefits to which any person, active or retired, may have
been entitled under either of these Prior Plans, and in no event shall be less than
the benefits to which they were entitled under these Prior Plans.

Effective October 1, 1983, the respective pension funds of the Catalytic
Enterprises Plan and the Stearns-Roger Plan shall be merged and held as one
fund to the benefit of members of this Pension Plan for Employees (Senior
Members of Management) of Stearns Catalytic Ltd. - Construction Division.

SECTION 2 -- DEFINITIONS
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"Pension Fund" means the fund established pursuant to the Trust Agreement to which con-
tributions are made by the Members and the Company and from which retirement and oth-
er benefits under the Plan are to be provided.

"Trustee" means the trustees, trust company or insurance company that the Company may
appoint from time to time, to hold and invest the Pension Fund.

"Trust Agreement" means the agreement entered into between the Company and the Trust-
ee establishing and maintaining the Pension Fund.

SECTION 4 -- CONTRIBUTIONS

The Company shall contribute from time to time, but not less frequently than annually,
such amounts as are not less than those certified by the Actuary as necessary to provide the
retirement benefits accruing to Members during the current year pursuant to the Plan and
to make provision for the proper amortization of any initial unfunded liability or experi-
ence deficiency with respect to benefits previously accrued, in accordance with the require-
ments of the Pension Benefits Act, after taking into account the assets of the Pension Fund
and al other relevant factors.

6.05 Statutory Maximum Retirement Benefit

In no event shall the annual retirement benefit payable under the
Plan in respect of the retirement or termination of service of a
Member or termination of the Plan exceed the lesser of:

a)  $1,715 for each year of the Member's Credited Serviceto a
maximum of 35 years; and

b) 2% of the Member's average best three (3) consecutive years
Earnings multiplied by hisyears of Credited Service, to a
maximum of 35 years.

SECTION 18 -- AMENDMENT TO OR TERMINATION OF THE PLAN
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Continuation of Plan

The Company expects and intends to maintain this Plan in
force indefinitely but necessarily reserves the right to amend
or discontinue the Plan either in whole or in part, if, in the
opinion of the Company, future conditions warrant such
action, subject always to the requirements of the Department
of National Revenue and the provisions of the Pension
Benefits Act.

18.02
Amendment of Plan
No amendment to the Plan shall operate to reduce the pension
benefits which have accrued to Members thereunder prior to
the date of such amendment.
18.03

Discontinuance of Plan

Should the Plan be wholly terminated, the Company shall not
be obligated to make any further contributions to the Plan and
the assets held under the Pension Fund shall be allocated for
the provisions of the accrued benefits to which the Members,
their Beneficiaries and their joint annuitants are entitled in
such equitable manner as may be determined by the Company
in consultation with the Actuary until all liabilities under the
Plan have been met. Such benefits may be provided through
the purchase of annuity contracts from insurance companies
licensed to transact annuities business in Canada, in the form
elected by the Members, or through the continuation of the
Trust Agreement for this purpose. If the assets of the Pension
Fund are not sufficient to provide the af orementioned accrued
benefits, the Pension Fund shall be allocated in a manner
approved under the Pension Benefits Act.
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18.05
Distribution of Benefits

If, after full provision has been made for the accrued benefits
payable to the Members, their Beneficiaries and their joint
annuitants, there should remain any excess assetsin the
Pension Fund, such excess shall be used as the Company or
liquidator or trustee in bankruptcy, if appropriate, may direct.

Any distribution of the Pension Fund resulting from
termination of the Plan shall be in accordance with the
applicable provisions of the Pension Benefits Act and the
Income Tax Act, and with the rules and regulations of the
Department of National Revenue with respect to registered
pension plans.

The distribution of the assets of the fund must not resultin a
Member's retirement benefits exceeding the maximum
indicated in Section 6.05 hereof. If any surplus remainsin the
Fund after all allocations have been made, such surplus shall
be refunded to the Company.

The contributions made to the Stearns Catalytic Pension Plans [were] provided to Confederation
Life Insurance Company under the terms of an Investment Contract dated October 29, 1984. . . .

[This contract] provided . . . that:

PROVISION 6 -- WITHDRAWALS

6.1
Confederation Life shall make withdrawals from the Accounts in order to make payments as
designated in writing by the Contractholder provided that any such withdrawal shall be for
the sole purpose of making payments in accordance with one of the following conditions:

(c) Paymentsto the Contractholder of any certified actuarial
surplus as may be approved by any provincial or federal
government body having jurisdiction in the matter.
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The following are the reasons delivered by

157 SOPINKA J. (dissenting in part on the appeal (File No. 23047)):-- | have read the reasons of
Justices Cory and McLachlin. Like McLachlin J. | agree with most of Cory J.'s conclusions but
disagree with him on the question of entitlement to the surplusin the Catalytic plan. In my view, the
surplus in the Catalytic plan reverts to the employer. However, | have arrived at this conclusion by a
somewhat different route from McLachlin J.

158 Whilel agree with Cory J. that all moniesin the Catalytic pension fund, including the
surplus, were impressed with atrust, this does not foreclose amendment of that trust. In the case of a
pension plan, the nature of the rights of amendment will continue to depend upon the terms of the
plan and the trust agreement, if any. In my view, nothing in the Catalytic plan precluded the
company from exercising the express power of anendment in the plan so as to provide that any
surplus funds would revert to it upon termination of the plan.

159 | should state at the outset that | agree with Cory J.'s conclusion that the parties intended
ArticleV of the Trust Agreement to apply to all moniesin the pension fund after 1966, including
the surplus funds. Article V purports to restrict the company's right to make amendments which
divert parts of the "FUND" and reads as follows:

ARTICLEV
MODIFICATION AND TERMINATION

1.  Subject as herein and in the PLAN provided, the Company reserves the right at
any time and from time to time to amend, in whole or in part, any or al of the
provisions of the PLAN (including this Agreement) provided that no such
amendment which affects the rights, duties, compensation, or responsibilities of
the Trustee shall be made without its consent, and provided further that without
the approval of the Minister of National Revenue no such amendment shall
authorize or permit any part of the FUND to be used for or diverted to purposes
other than for the exclusive benefit of such persons and their estates as from time
to time may be designated in or pursuant to the PLAN as amended from time to
time, and for the payment of taxes or other assessments as provided in paragraph
2 of Article 1l hereof, and the expenses and compensation of the Trustee as
provided in paragraph 4 of Article IV hereof. [Emphasis added.]

160 Under the 1959 Catalytic Plan, the Trust Agreement was made part of the plan. It was clear
that the terms upon which the monies contributed to that plan were to be held and administered
were contained in both the plan and the Trust Agreement. The 1966 Catalytic Plan amended the
1959 Plan but retained a provision stating that all contributions to the plan were to be administered
in accordance with the terms of the Trust Agreement. Thusit is clear that when the Catalytic Plan
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became a defined benefit plan in 1966, the parties intended the provisions of the Trust Agreement to
continue to apply to monies contributed to the plan. Furthermore, at all relevant times the Trust
Agreement provided that the "FUND" referred to in that Agreement included all the monies paid to
the Trustee by the Company for the purpose of the plan, as well as the earnings, profit and
increments therefrom. The Catalytic surplusis derived from monies contributed to the plan after
1966 and thusis obviously part of the Fund. Therefore, it follows that Article V appliesto
amendments concerning the use of the surplus.

161 This, however, does not end the matter. By itsterms Article V is subject to the terms of the
plan. Both the 1959 and the 1966 versions of the plan reserved broader powers of amendment to the
company than those contained in Article V of the Trust Agreement. The relevant provisions of the
1959 Catalytic Plan are as follows:

SECTION XXII FUTURE OF THE PLAN

1.  The Company hopes and expects to continue the Plan and the payment of
contributions hereunder indefinitely but such continuance is not assumed
as a contractual obligation. The Company expressly reserves the right, by
action of its Board, to amend or terminate the Plan in whole or in part, if in
the opinion of the Company future conditions warrant such action.

2. No amendment to the Plan shall operate to reduce the benefits which have
occrued [sic] to the Members of the Plan prior to the date of amendment.

3. In the event of termination of the Plan, the Company cannot recover any
sums paid to the date thereof and each Member of the Plan shall receive
the proceeds of his Member's Account and his Company Account as of the
date of such termination. No other employees will become eligible to
become Members and no further contributions will be made by the
Company.

162 These provisions were carried over into the 1966 version of the Catalytic plan, renumbered
as Section XXI. By virtue of those provisions, the only limitation upon the company's power to
amend the plan was that no amendment could reduce accrued benefits. The right to receive surplus
monies in the pension fund was not a benefit which had accrued to the members of the plan at the
time that the company amended the plan to permit the surplus to be distributed to itself. Under the
terms of the 1959 and 1966 plan the employees may have obtained aright to the surplus upon
termination of the plan, but no such right had accrued to them prior to termination. Even if such a
right could be said to have accrued at the time of amendment, it is not a benefit contemplated by
that provision. The benefits contemplated by the plan are those to which the members were entitled
pursuant to other Articles of the plan. The right to the surplusis not one of those benefits. Indeed,



Page 61

when Article XX11.2 was drafted, it could not have referred to a surplus because no surplus was
possible under a defined contribution plan. For both these reasons | conclude that from the outset
the company reserved the power to amend the Catalytic plan so as to permit any surplusto be
distributed to itself.

163 Assuming that a provision disposing of the surplusin favour of the employer is a partial
revocation, | see no magic in the use of those specific words. If the powers of amendment are
sufficiently explicit to permit achange whichisin law a partial revocation, they should be given
effect. After all, atrust can be created by the use of apt words without express reference to atrust.
Words are apt to create atrust if the intention of the settlor is clear. Conversely, limitations on the
nature of the trust must surely be determined on the same basis.

164 Itisthe contention of the respondents that the right to the surplus is an accrued benefit and a
reduction of accrued benefitsis arevocation or partia revocation of the trust. The fact that
reduction in accrued benefits was made an express exception from the power of amendment shows
that when the trust was created the parties considered that in the absence of this exception the power
of amendment would extend to reduce accrued benefits. It follows that the power of amendment
included the power to make changes having the effect of revocation or partial revocation. The real
issue, therefore, is whether the right to the surplus comes within the exception. For the reason | have
given above, it does not.

165 AsCory J. points out, there is afundamental disagreement in the authorities as to whether a
power of amendment can be sufficiently explicit to include a power of revocation. This
disagreement is said to derive from the conflicting views expressed in Waters, Law of Trustsin
Canada (2nd ed. 1984) and Scott, The Law of Trusts (4th ed. 1989), vol. 4. As| understand my
colleague's reasons, he would apply a statement in Waters as requiring nothing short of the use of
the actual words "power of revocation™ in order to permit the settlor to effect a change which would
amount to arevocation or partial revocation. With respect, | am of the opinion that Waters does not
go that far. In the passage to which my colleague refers and which was quoted by Zuber JA. in Re
Reevie and Montreal Trust Co. of Canada (1986), 53 O.R. (2d) 595, at p. 600, the learned author
states: "A settlor cannot revoke histrust unless he has expressly reserved the power to do so.” | do
not read this to mean that if the settlor uses language that, when interpreted by reference to the usual
canons of construction, clearly establishes an intention to include changes having the effect of
revocation, the absence of the magic wordsisfatal. Nor do | believe that Zuber J.A. was of the
opinion that no power of amendment could authorize a change having the effect of revocation. Itis
clear that he was of the opinion that, in applying the statement in Waters, the appropriate inquiry
was whether the wording of the relevant documents could be interpreted to authorize a change
having the effect of revocation. At page 600, he stated:

The appellant does not take issue with these general principles [stated in
Waters| but asserts that it has reserved a power of amendment which iswide
enough to entitle him to recover surplus funds. In my opinion, this proposition is
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simply untenable. The language of the trust agreement and the pension plan do
not support such an argument. The section in the pension plan (prior to the 1981
amendment) dealing with the powers of amendment specifically affirms the
irrevocability of the contributions and the fact that the members of the plan are
the sole beneficiaries.

166 Theterms of the trust agreement and plan in Reevie, supra, were not identical to the wording
of the agreementsiin this case.

167 But even if Waters stands for the proposition advanced by Cory J., the logic of the contrary
position, which is stated in Scott, The Law of Trusts, supra, and adopted by McLennan J. in Re
Campbell-Renton & Cayley, [1960] O.R. 550 (H.C.), and the British Columbia Court of Appeal in
Hockin v. Bank of British Columbia (1990), 71 D.L.R. (4th) 11, appealsto mein preferenceto a
formulaic approach that would disregard the clear intention of the parties. Nor am | persuaded that
we should adopt arule of interpretation that ignores the clear intention of the partiesin order to
maintain the fundamental character of atrust. Trusts can be revocable or irrevocable. Neither is
more fundamental than the other. All we are debating is the means by which we distinguish one
from the other. Moreover, the true nature of atrust established as part of a pension plan isto provide
funds needed to pay the benefits which accrue to employees under the plan. A power of amendment
which is qualified by the requirement that it cannot be used to reduce accrued benefits is not
inconsistent with the fundamental purpose of a defined benefits pension trust.

168 Cory J. aso reasons that the circumstances which prevailed when the plansin question were
created support his interpretation of the breadth of the power of amendment. In my view, however,
the most relevant of those circumstances is the fact that neither the company nor the employees
appear to have foreseen the existence of a surplus when the plan was created. In fact, there was no
reason for the employees to expect to receive anything more than the defined benefits set out in the
plan. Therefore, | see nothing inequitable in alowing the employer to take advantage of the broad
amending power to distribute the surplus to itself, so long asit did nothing to reduce the level of
benefits provided to the employees.

169 Asfar asthetax legidation in force when the plans were created is concerned, | agree with
Cory J.'s observation that the tax motivations of the partiesto pension plans are of limited relevance
in interpreting those plans. | note however that the Catalytic plan expressly stated that the plan was
structured so as to ensure that the company's contributions were deductible under the Income Tax
Act, S.C. 1970-71-72, c. 63, and any amendments thereto. It is not unreasonable to infer that the
broad amending power retained in the 1959 Catalytic plan and subsequent versions of the plan was
retained in part to deal with changesin income tax legislation. The amendment of the 1983 Air
Products Plan to include Section 18.05 was required by Revenue Canada in order to comply with
the pension plan registration requirements under the Income Tax Act. Therefore, if anything,
consideration of the parties' tax motivations supports a broad interpretation of the power of
amendment.
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170 Moreover, the approach which Cory J. adopts may make it difficult for the numerous pension
plans that had an existence prior to 1981, which do not have an express power of revocation, to
conform with the new registration requirements. Both Information Circulars Nos. 72-13R7 (1981)
and No. 72-13R8 (1988) provide that the plan must contain a provision permitting an actuarial
surplus to be refunded to the employer on termination of the plan. This requirement has apparently
been incorporated in ss. 8502(c) and 8503(4)(c) of the Income Tax Regulations. The Minister has
indicated that these regulations may be amended; for the time being, however, they have the force
of law.

171 For the above reasons | conclude that Section 17.05 of the 1978 plan was a valid amendment
to the Catalytic plan, as was Section 18.05 of the 1983 Air Products plan. Pursuant to those
provisions the surplus in the Catalytic plan should revert to the company. In light of the result which
| have reached by interpreting the terms of the plan it is not necessary for me to consider whether
the funds could revert to the employer by the operation of aresulting trust.

172 Intheresult | would dispose of the appeals as proposed by Cory J., except with regards to the
distribution of the surplus in the Catalytic plan. In this respect, | would alow the appeals with costs.

The following are the reasons delivered by

173 MCcLACHLIN J. (dissenting in part on the appeal (File No. 23047)):-- | have read the reasons
of Justice Cory. | agree with his conclusions except on the question of the right to surplus on the
Catalytic plan. In my view, the surplus on the Catalytic Plan reverts to the employer, either on the
terms of the plan or on the basis of the doctrine of resulting trust.

Background:
Situating the Problem

174 Modern private pension plans date to the late 19th century. Fundamental and pervasive
societal changes -- large scale industrialization coupled with the breakdown of family, village and
church assistance networks -- produced a need to devise methods of caring for those past working
age. Employer-sponsored private pension plans, supplemented later by government plans, were the
response. Today, together with personal savings, private and public pension plans provide the
primary source of income for retired Canadians.

175 There aretwo main types of pension plans. In the first type, the "defined contribution™ plan,
the amount paid in by the contributors to the fund is set. The eventual size of the employee's annuity
is determined by the rate of return on the invested contributions. It follows that alow rate of return
on investment will result in asmaller pension than if the rate of return is high. While the employer
contributes to the plan, the employer does not guarantee the amount of the annuity. The employeeis
not assured of any particular benefit. The 1959 Catalytic plan was this sort of plan.
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176 Inthe other type of pension plan, the "defined benefit" or "money purchase” plan, the
employee, who may or may not contribute to the fund, is assured of a certain monetary benefit upon
retirement. An actuary is employed to determine the amount of contribution which the employer
must make in order to ensure that the plan can meet its present and future obligations. The market
risk, assumed by the employee in a defined contribution plan, falls on the employer in a defined
benefit plan. If, at any time, the plan is unable to meet its obligations, the employer isliable to make
up any shortfall. For these two reasons -- the guarantee of a certain benefit and the assumption by
the employer of the market risk -- a defined benefit plan is regarded as more advantageous to
employees than a defined contribution plan.

177 The defined benefit plan possesses a feature which the defined contribution plan does not -- a
feature which is at the heart of this appeal, the actuarial surplus. A defined contribution plan can
never have a surplus; everything, after deduction of taxes and expenses, must be paid out to the
pensioners. However a surplus may accumulate in a defined benefit plan when the amount in the
fund exceeds the amount required to meet the defined benefits as calculated by the actuary.

178 Invaluing the assets of a pension plan, the actuary must take into account a number of
factors and make assumptions about each of them. These factors include the rate of investment
return, the rate of price inflation, salary increases, rates of mortality for active and retired members,
rates of employee turnover, incidence of disability and utilization of early retirement options. As
might be expected, actuaries advising employers tend to err on the side of caution to produce what
iscaled an "experience gain" rather than an "experience deficiency”, since the latter would deprive
pensioners of the benefits guaranteed to them.

179 Inthe early 1980s this actuarial conservatism combined with a particular set of economic
factors to produce massive surpluses in many pension funds. These factors included the level of
interest rates -- as high as 20 percent at one point -- which gave returns on investments in fixed
value securities far in excess of those predicted. The stock market boom from 1982 to 1987 also
resulted in much higher capital gains than were anticipated. Furthermore, the recession of 1981-82
caused widespread layoffs of employees who had no vested right to pension benefits. Money
contributed on their account remained in the plan and either reduced unfunded liability for other
employees or fell into surplus. At the same time, employers, uncertain as to whether they could use
surplus for ongoing funding, often continued to contribute to over-funded plansin years when
investment returns were at their highest, increasing existing surpluses. Gary Nachshen, "Access to
Pension Fund Surpluses: The Great Debate”, in New Developments in Employment Law (Meredith
Memorial Lectures, 1988), 1989. The result of these events was to increase pension surplusesin
Canada which, by 1982, had already been estimated to be between $4 billion and $8 billion: D. Don
Ezra, The Struggle for Pension Fund Wealth (1983).

180 Solong as apension plan remains operational, hefty surpluses pose no problem except
perhaps to employers wondering whether they can use the surplus for current funding needs, taking
a"contribution holiday". When a plan terminates, however, the question arises of who is entitled to
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the surplus. That is the problem that faces us on this appeal. It is not, we are told, an isolated one.
Many plans such as this were set up in the 1960s and the decades that followed. Few contained
express provisions as to distribution of surplus.

181 The Catalytic plan in this appeal was set up in 1959 as a defined contribution plan. As one
would expect in that type of plan, all funds would ultimately be paid out to the pensioners or
beneficiaries. There could be no surplus.

182 1n 1966, however, the plan was changed to a defined benefit plan and the possibility of a
surplus arose. In 1978, the Plan Agreement was redrafted. This restatement raised for the first time
the issue of what should be done with any surplus. It empowered the company to use the surplus as
it saw fit after making full provision for the accrued benefits payable to members and beneficiaries.
When the plan was terminated in 1988, alarge surplus was revealed. The issue was who should
have it -- the employees and their beneficiaries or the employer?

Implications Flowing from the Nature of the Defined Benefit Plan

183 Asnoted, the employer islegally obliged under a defined benefits plan to ensure that all
pension benefits owing are paid when they fall due. The employer thus bears the risk that
contributions may be insufficient or that investments may not perform as well as predicted. The
converse of this proposition is that the employer should be permitted to take advantage of the excess
when investments do better than predicted.

184 From an economic policy perspective, if employers cannot retrieve surpluses, they may be
inclined to request that their actuaries take a more optimistic view of the future of their investments
and fund existing pensions less generoudly. Alternatively, they may refuse to enter into new pension
regimes or, in some cases, terminate those which already exist. Inability to retrieve surpluses may
also lead employers, unwilling to assume the risk of providing guaranteed benefits without the
possibility of recovering surplus funding, to choose defined contribution plans rather than defined
benefit plans. Employees, no longer assured of a specific pension and required to assume the risk of
insufficient funding themselves, would be the losers.

185 On the other side of the coin, permitting employers to recover surplusin a defined benefit
plan is not unfair to employees. It is argued that employees should have the surplus because they
have paid for it through direct contributions or by accepting lower wages and fewer fringe benefits.
This argument overlooks the nature of the employees' legitimate expectations under a defined
benefit plan. The employees, having bargained for specific benefits, will receive precisely what they
bargained for. The benefits, as defined by the plan, are the quid pro quo for their services and
contributions. Indeed, the intention of the parties -- and the very purpose of the plan -- isthat they
receive these benefits. To give the employees the surplus, however, isto give them more than they
bargained for. It isawindfall to the employees and a denial of the equitable interest which the
employer holds in the surplus.
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186 Thispractical view of thingsis supported by the policy of the Minister of National Revenue.
Information Circular No. 72-13R7, December 31, 1981, is based on the assumption that surplusis
normally returnable to the employer. In order to comply with registration requirements, surplusin
excess of the employer's current service funding obligationsin the following 24-month period must
be either refunded to the employer or applied against the employer's obligations for contributions on
account of current or past service in the current and subsequent years. Furthermore, all pension
plans are to contain a provision permitting an actuarial surplus to be refunded to contributing
employers of the plan. This requirement, it may be noted, may prevent problems such as the one
presented on this appeal from arising in plans set up after the Circular.

The Position in Other Jurisdictions

187 The problem of surplusin defined benefit pension plansis arecent one. The matter has,
however, been considered by courts in England and the United States. It isfair to say that they have
generally come down on the side of returning the surplus to the employers.

188 Courtsin Great Britain have relied primarily upon principles of trust law when attempting to
resolve the question of pension surplus. In Davisv. Richards & Wallington Industries Ltd., [1991] 2
All E.R. 563 (Ch. D.), for example, Scott J. applied the doctrine of resulting trust and concluded
that a surplus in a contributory defined benefits pension fund should be paid to the employer. He
held that the result could be otherwise only if the plan contained a provision expressly excluding
return of the funds to the employer. He rgjected the argument that a resulting trust operated in
favour of the employeesin view of their contributions mainly on the ground that what the
employees had paid for was the specific benefit received from the fund. See also, In re Courage
Group's Pension Schemes, [1987] 1 W.L.R. 495 (Ch.D.).

189 Inthe United States, the courts look to the terms of the plan documents and the intent of the
parties. They also tend to the view that the surplus would represent an unintended windfall profit if
it were retained by the employees: Washington-Baltimore Newspaper Guild Local 35 v.
Washington Star Co., 555 F.Supp. 257 (D.C. 1983). Provisions to the effect that amendments to the
plan or trust documents may not enable an employer to divert or recover any portion of the trust
funds are treated as prohibiting diversion prior to satisfaction of the plan's liabilities, but not
thereafter. Once the pensioners are assured of their benefits, the surplusis recoverable by the
employer: Inre C. D. Moyer Co. Trust Fund, 441 F.Supp. 1128 (E.D. Pa. 1977); Pollock v.
Castrovinci, 476 F.Supp. 606 (S.D.N.Y. 1979); Washington-Baltimore Newspaper Guild; Wilson v.
Bluefield Supply Co., 819 F.2d 457 (4th Cir. 1987). Where courts in the United States have found
that a surplus could not be recovered by the employer, they have done so on the basis that the
wording of the plan documents unequivocally precluded such recovery: Bryant v. International Fruit
Products Co., 793 F.2d 118 (6th Cir. 1986); Audio Fidelity Corp. v. Pension Benefit Guaranty
Corp., 624 F.2d 513 (4th Cir. 1980).

Consistency with the Right to Use Surplus for a"Contribution Holiday"



Page 67

190 It has repeatedly been held that employers are entitled to use the surplus in defined benefit
plans for purposes of funding their actuarially determined contributions. Maurer v. McMaster
University (1991), 4 O.R. (3d) 139; Askin v. Ontario Hospital Association (1991), 2 O.R. (3d) 641,
Re Reevie and Montreal Trust Co. of Canada (1986), 53 O.R. (2d) 595. Cory J. arrives at the same
conclusion in this case.

191 The obvious question immediately presentsitself. If the employer is entitled to use the
surplus to fund future contributions, why should the employer be denied the ability to recoup the
surplus from previous funding? If, on the other hand, the fund in equity belongs to the employeesin
some notional sense, how can the employer usurp that interest by using the surplusto discharge its
ongoing funding responsibility? Consistency suggests that both past and present funding and
entitlement should be treated in the same way.

192 Some commentators, while recognizing the anomaly of allowing the employer to use the
surplus for a contribution holiday but not to recoup past over-contributions from the surplus, argue
that, from a"practical and symbolic" point of view, the two questions may be different since "all
funds paid into the pension stay there, at least notionally": Bernard Adell, "Pension Plan Surpluses
and the Law: Finding a Path for Reform™, Task Force on Inflation Protection for Employment
Pension Plans, Research Studies, vol. 2 (1988), at p. 242. Cory J. makes asimilar point. So, itis
suggested, an employer's entitlement to a contribution holiday may "not automatically entitle him to
ownership of the actuarial surplus, aswell": Nachshen, supra, at p. 77.

193 Nevertheless, it remains true that as a matter of principle, there appearsto be no reason why
an employer permitted to use surplus for ongoing contributions should not be allowed to reclaim the
result of past over-contributions from the same surplus.

Summary

194 Consideration of the nature of defined benefit plans leads to the conclusion that the normal
and just result is that surplusin such plans (as distinguished from defined contribution plans) should
revert to the employer. Against this background, | turn to the documents which govern this case and
the principles of law applicable to them.

Analysis
The Private Regime

195 Pension plans such as those at issue here are private arrangements bestowed by an employer
on employees as a benefit of employment or set up pursuant to agreement between employer and
employees. The employees may contribute (contributory plans), or the employer may bear the entire
cost (non-contributory plans). The plan may be funded through insurance purchased by the
employer for payment of the benefits (an insured plan), or the monies may be placed in atrust (a
"trusteed" plan). Whatever form they take, as private contractual or as trust arrangements, the law of
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contract or trust determines how the funds are distributed. This may be varied by legidation, but in
this case that did not occur. We must ook to the principles of private law for a solution to the
problem of distribution of surpluses. In so far as we are concerned with an agreement, we look to
the law of contract; in so far asatrust arises, we look to the law of trusts. We are not concerned
with making some new law peculiar to pension surpluses.

196 The primary rule in construing an agreement or defining the terms of atrust is respect for the
intention of the parties or, in the case of atrust, the intention of the settlor. The task of the court isto
examine the language of the documents to ascertain what, on afair reading, the parties intended.
Unlessthereisalegal reason preventing it, the courts will seek to give effect to that intention. The
search for an answer to the problem before us must therefore focus primarily on the documents
relating to the plans and the intention of the parties, if any, with respect to a surplus arising under a
defined benefits plan.

The Documents

197 Itismy conclusion, after studying the documents and applying them to the plan asit stood at
al relevant times, that apart from the reference in the 1978 restatement which provided that surplus
should go to the employer, the documents are silent on the question of surplus. There is a dispute
about whether the 1978 stipulation was avalid "amendment"” to the original trust documents. As|
seeit, and for the reasons discussed below, it was avalid amendment and, as such, ought to stand.
Alternatively, even if the 1978 stipul ation were disregarded, the surplus would devolve on the
employer under the doctrine of resulting trust.

198 The crux of the debate is Article V of the 1959 Trust Agreement:
ARTICLEV
MODIFICATION AND TERMINATION

1.  Subject as herein and in the PLAN provided, the Company reserves the right at
any time and from time to time to amend, in whole or in part, any or al of the
provisions of the PLAN (including this Agreement) provided that no such
amendment which affects the rights, duties, compensation, or responsibilities of
the Trustee shall be made without its consent, and provided further that without
the approval of the Minister of National Revenue no such amendment shall
authorize or permit any part of the FUND to be used for or diverted to purposes
other than for the exclusive benefit of such persons and their estates as from time
to time may be designated in or pursuant to the PLAN as amended from time to
time, and for the payment of taxes or other assessments as provided in paragraph
2 of Article 1l hereof, and the expenses and compensation of the Trustee as
provided in paragraph 4 of Article IV hereof. [Emphasis added.]
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199 Moore C.J. upheld in the Court of Appeal, interpreted the underlined portion of ArticleV as
precluding any amendment of the plan which would have the effect of conferring money in the plan
to anyone other than the beneficiaries. Reasoning that the surplus here in issue constituted funds
under the plan, he concluded that the 1978 amendment was ineffective and that, consequently, the
surplus must go to the employees. Cory J., as | understand his reasons, adopts the same approach.

200 The problematic step in thislogical processis the assumption that the surplus arising after
conversion to a defined benefit plan in 1966 forms part of the fund to which Article V is addressed.
For the reasons outlined earlier, at the time Article V was drafted, there could never be asurplus. It
was simply impossible to have a surplus under the defined contribution plan then in place. The
surplus was a new entity, created years later as a consequence of converting the plan to a defined
benefits plan. The "FUND" referred to in Article V cannot therefore refer to the surplus with which
we are concerned. Rather, it refers to the fund in place under the defined contributions scheme. This
is apparent from the latter part of Article V', which permits deductions for only those things which
would be deductible under a defined contribution policy: "taxes or other assessments as provided in
paragraph 2 of Article 11 hereof, and the expenses and compensation of the Trustee as provided in
paragraph 4 of Article 1V hereof".

201  With respect, | think Moore C.J. gave a broader scope to Article V of the 1959 Trust
Agreement than it can reasonably be made to bear. In effect, he read "FUND", which at the time of
drafting could not by definition have included any surplus, as extending to the surplus which later
arises under quite a different arrangement.

202 The problem isacommon one. A contract or trust deed is drafted. Later, a new,
unanticipated situation arises. The first question is whether the new situation falls within an existing
term of the document. Courts facing this question look at the factual context in which it was drafted.
They consider the wording against this background to determine whether the new situation can
reasonably be said to fall within this clause. If the answer to this question is negative, the court may
go on to ask itself whether aterm covering the new situation can be implied, whether as a matter of
fact, law or custom: see Treitel, The Law of Contract (4th ed. 1975), at p. 128. The limiting
principleisthat the courts will not make a new contract or trust to which the parties have not
agreed: Murphy v. McSorley, [1929] S.C.R. 542.

203 Inthe case at bar, there is nothing in the evidence that suggests that the parties who signed
ArticleV intended it to apply to a surplus which might arise under a conversion of the planto a
defined benefit plan. There is no suggestion that conversion of the plan was foreseen, much less that
a surplus might arise under such ascheme. Article V by itsterms clearly applies to the specific
defined contribution plan which the parties were putting in placein 1959. It refers to a specific
"PLAN", the 1959 plan, and, consistent with a defined contribution plan, it treats all funds as falling
into one of two categories -- benefits payable to the employees and expenses. Finally, to apply
Article V to asurplus under the unforeseen defined benefit plan would, for the reasons enunciated
earlier, produce aresult which, if not anomalous, is out of step with the characteristics of a defined
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benefits plan and the approach which has been taken to this problem in other jurisdictions. It is not
reasonable, in my opinion, to conclude that Article V applies to the surplus that could only develop
after conversion of the plan years later to a defined benefit plan.

204  The same considerations negate the possibility of implying aterm that the provisions of
ArticleV apply to the unforeseen surplus. An attempt to imply aterm to cover an unforeseen factual
situation will generally fail if it isnot clear that the parties would have agreed to the term, or where
one or both of the parties is shown not to have known of the new situation at the time of

contracting: Treitel, supra, at pp. 129-130. There is no suggestion that the parties who signed Article
V in 1959 knew about the possibility of a surplus; nor can it be said that they would have agreed
that it should go to the employees had they foreseen it. Indeed, the inference from the 1978
provision that surplus go to the employer suggests the contrary.

205 | amthusled to conclude that Article V, drafted in the context of a defined contribution plan,
should not be read as applying to the surplus which arose under the later defined benefit plan. It
follows that the 1978 provision stipulating that the surplus should go to the employer isvalid and
determines the issue.

Express Trust

206 Itisargued that the surplus herein question isimpressed with an expresstrust in favour of
the employees which prevents the employer from claiming it.

207 | noteinitialy that this argument must be distinguished from the argument based on the
doctrine of resulting trust. The doctrine of resulting trust does not deal with the classic express trust,
but is rather an equitable doctrine permitting those who have an interest in funds held in the name of
another to recover them. In the first case we are concerned with the interpretation of terms of an
express trust document; in the latter about the application of alegal (equitable) doctrine to agiven
situation.

208 The 1959 plan created atrust. All contributions were made subject to the trust. This did not
mean, however, that all contributions were payable to the employees. Under the 1959 plan,
expenses and administrative fees were payable to those who earned them, and the balance was
payable to the beneficiaries. Consistent with a defined contribution plan, these were the only two
classes of disbursements.

209 When the plan was changed in 1966 to a defined benefits plan, the nature of the trust
necessarily changed. For one thing, the two accounts which the trustee was obliged to hold under
the 1959 plan, the Employee's Account and the Company Account, no longer made sense and were
necessarily collapsed. For another, the benefits payable to the employees were redefined. The
trustee's former obligation to pay out the balance in the member's share of the two accounts after
expenses, was replaced with anew and different obligation to pay out the defined benefits. And
finally, as the fund continued to operate in its new form, there appeared a new e ement; the surplus
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which accumulated from year to year.

210 It appears that when the change was first made from a defined contribution to a defined
benefit plan, no thought was given to the question of surplus. Certainly the 1966 plan made no
reference to surplus. In theory, the actuarial projections should be so perfect that a surplus does not
arise. But inredlity, asthe years passed, it became evident that a surplus was being generated. This
new situation needed to be addressed. The response was the 1978 stipulation that any surplus which
existed after all defined benefits and expenses had been met, was payabl e to the employer.

211 Against this background, we return to the obligations on the trustee. The situation, as| seeit,
was this. Under the 1966 plan the trustee was obliged to pay defined benefits to each entitled
employee. The trustee was further required to pay all administrative expenses of the trust. In
addition to these two obligations, however, the trustee, as the years passed, found itself holding a
third fund which was attached neither by the obligation to pay out benefits nor the obligation to pay
expenses -- the accumulating surplus. The original trust documents did not contemplate this fund
and gave no guidance as to what to do with it.

212 Thetrustee was left with the following options with respect to the surplus. Prior to the 1978
stipulation, the trustee's only option, had the question of distribution of surplus arisen, would have
been to apply to the court for aruling. Had this occurred, the appropriate ruling would have been
that it go to the employer on the principles of resulting trust, for the reasons discussed below. Asit
happened, however, a stipulation that the surplus go to the employer was made before the question
of surplus distribution arose. For the reasons discussed earlier, that stipulation was valid. It follows
that the surplus goes to the employer pursuant to the 1978 amendment.

213 Itiscontended that payment of the surplus to the employer constitutes revocation of atrust
and that a trust cannot be revoked without express wording so permitting. This argument, however,
fails because the surplus was an unanticipated development which was never contemplated by the
origina trust and was not addressed by any changes to the trust until 1978. The error in the
respondents’ submissions, as| seeit, liesin assuming that the 1959 trust provisions apply to a
surplus. In fact, they do not. All contributions fell into the trust, but to stop the analysis thereisto
beg the critical question: what was the trustee to do with the portion of the fund which became
surplus after conversion of the plan to a defined benefit plan? The answer to that question does not
amount to revocation of atrust, as the respondents suggest. Rather, it amounts to fulfilling the trust.

214 | conclude that the terms of the trust did not require that the surplus in question be paid to the
employees. In 1966, when the possibility of a surplusfirst arose, the trust provided no guidance as
to where a surplus would go in the event of termination. The 1978 amendment made it clear that it
was payable to the employer. Therefore, under the terms of the trust, the employer is entitled to the
surplus.

Resulting Trust



Page 72

215 | have argued that under the terms of the governing documentation, and in particular the
1978 amendment which | consider valid, surplus contributions are returnable to the employer. If |
were wrong in concluding that the documentation requires this result, the same conclusion would
nevertheless flow from application of the doctrine of resulting trust.

216 Waters, Law of Trustsin Canada (2nd ed. 1984), at p. 299, describes the concept of resulting
trust as follows:

... aresulting trust arises whenever legal or equitable title to property isin one
party's name, but that party, because he is afiduciary or gave no value for the
property, is under an obligation to return it to the original title owner, or to the
person who did give value for it. [Emphasisin original.]

217 The concept of resulting trust does not depend on there being an express trust in existence.
However, one of its applications isin the case where residual monies not designated to a particul ar
person or purposes arise in an express trust. Where this happens in a charitable trust, the courts will
order the residual sum cy-pres, among all the creditors. Where the trust is non-charitable, the sum
generally reverts to the settlor: see Waters, supra, at p. 322.

218 If the 1978 amendment asto surplusisinvalid, these principles suggest that the doctrine of
resulting trust requires that the surplus be available to the employer. The employer was responsible
for ensuring afund sufficient to meet all defined benefits owing to employees. Asit turns out, the
employer paid more than required for the purpose of the trust, the provision of benefitsto all
eligible employees. The residual sum should therefore return to the employer.

219 Asnoted earlier, the doctrine of resulting trust has been applied to this situation in Great
Britain, with the result that surplus funds in defined benefit pension plans have been ordered paid to
the employer. It has also been applied in Canada. The case of Re Canada Trust Co. and Cantol Ltd.
(1979), 103 D.L.R. (3d) 109 (B.C.S.C.), raised similar issues as those before us. The first question
was the validity of an amendment directing that surplus should revert to the employer. Gould J.
found that the attempted amendment in that case was invalid. However, he went on to hold that the
surplus reverted to the employer under the doctrine of resulting trust. He stated, at p. 111.

The method which the board has employed [directors resolution to allow
reversion] does not accomplish the purpose for which it was intended. If this
method is ineffectual, how then must the money remaining in the fund be
distributed?

The purposes of thistrust ssimply did not exhaust the fund and the outcome here,
i.e., asurplus balance of $31,163.38, was not foreseen by the respondent
Dependable. The situation appears to be one where a resulting trust arises by
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operation of the law. [Emphasis added.]

220 My colleague seeksto distinguish this case on two grounds. He questions Gould J.'s
conclusion that there could be a resulting trust in favour of the employer because of aclausein the
plan providing that no amendment “shall permit any part of the trust fund to revert to or to be
recoverable by the Company" (p. 110). But Gould J. was not talking about reversion under an
amendment (having found the attempt to amend had failed), but rather about reversion by operation
of law. My colleague also pointsto the fact that unlike the plan at bar, the plan in Cantol was
non-contributory. But as we have seen, even where employees contribute to a defined benefit plan,
that contribution is taken to be fully satisfied by receipt of the defined benefits: Davisv. Richards &
Wallington Industries Ltd., supra. Once the defined obligations to the employees have been paid, it
isdifficult to argue that the employees have an interest in the surplus on the basis of aresulting trust
in their favour. It isin the nature of a defined benefit that it represents a fixed amount to which the
employeeis entitled from the plan. The employee accepts this fixed amount in lieu of the greater or
lesser amounts he or she might obtain on a defined contribution plan. Generally, thisis thought to
be in the employee's interest.

221 To put it another way, once the stipul ated benefit is paid, the employee is no longer a
beneficiary -- he or she has exhausted his or her rights under the plan. As Gould J. put it in Cantol,
at p. 111, "[a]ll of the beneficiaries have been paid off in accordance with [the trust] provisions, and
no beneficiaries remain in any of the categories'. Moreover, the complications of holding otherwise
appear significant. As Scott J. points out in Davis, supra, at p. 595, different employees contribute
different amounts, and often receive benefits disproportionate to their contributions, depending on
when they started working, how long they have been working, and other factors. The task of
restoring to each employee his or her fair share of any surplus would be impossible. | can do no
better than echo the query of Scott J.: "How can aresulting trust work as between the various
employees inter se? | do not think it can and | do not see why equity should impute to them an
intention that would lead to an unworkable result.”

Conclusion

222 |1 conclude that the surplusin the Catalytic plan should revert to the employer. It is not
touched by Article V of the 1959 agreement, with the result that the 1978 provision for its
disposition is determinative. Thereis nothing in the Trust Agreement which requiresits return to the
beneficiaries, once their stipulated entitlement under the agreement has been fully met. If, in the
alternative, the 1978 provision does not settle the matter, the doctrine of resulting trust would
require that the surplus revert to the employer.

223 1 would dispose of the appeals as proposed by Cory J., except on the question of the
distribution of surplusin the Catalytic fund, where | would alow the appeal with costs.
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Catchwords:

Pensions -- Pension plans -- Partial wind-up -- Rights and benefits on partial wind-up -- Surplus --
Whether pension benefits legislation requiring distribution of proportional share of actuarial

sur plus when defined benefit pension plan partially wound up -- Pension Benefits Act, R.S.O. 1990,
c. P.8, s. 70(6).
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Summary:

As aresult of areorganization of Monsanto Canada Inc. ("Monsanto"), 146 active members of the
pension plan ("Affected Members') received notice that their employment with Monsanto would
terminate. The Superintendent of Financial Services refused to approve Monsanto's partial wind-up
report, for failing to provide for the distribution of surplus assets related to the part of the pension
plan being wound up. A mgjority of the Financial Services Tribunal disagreed with the
Superintendent and ordered her to approve the report, holding that s. 70(6) of the Ontario Pension
Benefits Act provides no more than aright to participate in surplus distribution when, if ever, the
plan fully winds up. The Divisional Court set aside the Tribunal's order and upheld the
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Superintendent's decision. The Court of Appeal dismissed the appeal.
Held: The appeal should be dismissed.

When the relevant factors of the pragmatic and functional approach are properly considered, the
appropriate standard of review applicable to the Financial Services Tribunal's interpretation of s.
70(6) of the Pension Benefits Act is that of correctness.

Section 70(6) requires the distribution of a proportional share of actuarial surplus when a defined
benefit pension plan is partially wound up. The ordinary and grammatical meaning of s. 70(6)
indicates that the assessment of rights and benefitsis to be conducted as if the pension plan was
winding up in full on the effective date of partial wind-up. The realization of rights and benefits,
including the distribution of surplus assets, then occurs for the part of the plan actually being wound
up. Therefore, the Affected Members, if entitled, may receive their pro rata share of the surplus
existing in the fund on a partial wind-up, asif the plan was being fully wound up on that day. The
members affected by a partial wind-up are thus accorded the rights and benefits that are not less
than the group would have if there were afull wind-up on the date of partial wind-up.

The scheme of the Pension Benefits Act and of the regulations also supports the ordinary and
grammatical meaning of s. 70(6). Delaying the distribution would not be consonant with the
provisions that make distribution of surplus assets an intended part of the wind-up process, whether
the wind-up isin whole or in part. In addition, the statutory scheme makes an important distinction
between continuing plans and winding-up plans. The interpretation of s. 70(6) herein proposed is
consistent with the logic of this aspect of the statutory scheme and the legislature's choice to treat
partial wind-ups in the same manner as full wind-ups.

A purposive interpretation of s. 70(6) should be mindful of the legidlative objective in the context of
the statutory scheme surrounding surplus and partial wind-up. The Pension Benefits Act is public
policy legidlation that recognizes the vital importance of long-term income security. Its purposeisto
establish minimum standards and regulatory supervision in order to protect and safeguard the
pension benefits and rights of members, former members and others entitled to receive benefits
under private pension plans. The Act seeks, in some measure, to ensure a balance between
employee and employer interests that will be beneficial for both groups. Distribution of surplus on
partial wind-up isunlikely to disrupt that balance or to compromise the continuing integrity of the
pension fund. Policy and practical reasons also favour an interpretation requiring distribution upon
partial wind-up. Since pension plans are theoretically intended to be indeterminate in nature, it is
reasonable for Affected Members to be subject to the risks of the plan while they are a part of it, but
not after they have been terminated from it. The most equitable solution is thusto distribute the
fortunes of favourable markets at the time Affected Members are terminated. In thisway, the
windfall isrelated to their actual time and participation in the plan. Moreover, the increasingly
mobile nature of labour should be recognized. The Affected Members should be able to know their
status at the time of their termination so asto arrange their affairs accordingly and not be



Page 4

indefinitely tied to an employer that laid them off.
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The judgment of the Court was delivered by

1 DESCHAMPSJ.:-- Pension law isafield which is gaining in importance as more and more
people retire and look to their pensions to sustain them during their "golden years'. The complex
exercise of actuarial accounting that determines how pensions should be funded isrivalled only by
the complexity of the law determining the pension rights and obligations of employees and
employers, which lies at the intersection of contracts, trust law, and statute law. This appeal is an
attempt to bring some clarity to arelatively confined area of pension law, which has been the
subject of much debate: when thereis a partial wind-up of an Ontario-defined benefit pension plan,
must the actuarial surplus be distributed at that time?

2 Inparticular, doess. 70(6) of the Ontario Pension Benefits Act, R.S.0O. 1990, c. P.8 ("Act"),
require the distribution of a proportional share of actuarial surpluswhen a defined benefit pension
planis partially wound up? The Superintendent of Financial Services answered this question in the
affirmative. She refused to approve the partial wind-up report of the appellant, Monsanto Canada
Inc. ("Monsanto"), for failing to provide for the distribution of surplus assets related to the part of
the Pension Plan being wound up. A mgjority of the Financial Services Tribunal ("Tribunal™)
disagreed with the Superintendent and ordered her to approve the report: (2000), 3 B.L.R (3d) 99.
The majority held that s. 70(6) provides no more than aright to participate in surplus distribution
when, if ever, the Plan fully winds up. The Ontario Divisional Court overturned the Tribunal on
appeal ((2001), 198 D.L.R. (4th) 109) and the Court of Appeal agreed ((2002), 62 O.R. (3d) 305).
Monsanto and the Association of Canadian Pension Management now appeal to this Court. The



Page 7

appeal, for the reasons that follow, should be dismissed.
l. Facts

3 Thefactual foundation of the legal question raised in the present appeal can be briefly stated.
Monsanto originally maintained three separate pension plans in respect of various operations.
Effective January 1, 1996, these plans were consolidated to form the Pension Plan for Employees of
Monsanto Canada Inc. ("Plan"). Asaresult of a subsequent reorganization of Monsanto, involving a
staff reduction program and a plant closure, 146 active members of the Plan ("Affected Members')
received notice that their employment with Monsanto would terminate between December 31, 1996
and December 31, 1998. Monsanto's report to the Superintendent provided that the partial wind-up
was to be effective May 31, 1997. As of that date, the information supplied to the regulator by the
actuaries for the Plan showed that there was an actuarial surplus of some $19.1 million, representing
the amount by which the estimated asset value exceeded the estimated liabilities. According to the
evidence, the pro rata share of the surplus related to the part of the Plan being wound up is
approximately $3.1 million.

4 One of the bases for the Superintendent's refusal to approve Monsanto's report was the failure
to provide for the distribution of this surplus on partial wind-up, in accordance with s. 70(6) of the
Act. Thisisthe only ground still in issue before this Court as the other bases for refusal were not
pursued on this appeal. Also noteworthy isthe fact that this matter is preliminary to the question of
surplus entitlement, which is not affected by this decision and will need to be determined at alater
date.

1. Issue

5 Theonly issuein this appeal iswhether the Tribunal properly interpreted s. 70(6) of the Act as
not requiring distribution of the actuarial surplus on apartial plan wind-up. Thus, the analysis must
proceed in two stages. First, the appropriate standard of review of the Tribunal's decision must be
determined. Second, the Tribunal's interpretation of s. 70(6) must be measured against this standard.
All of the relevant legidlative provisions are annexed at the end of these reasons.

[1. Standard of Review

6 The courts below found, and the appellants and respondent agreed, that the appropriate standard
of review of the Tribunal's decision was reasonableness. However, the standard of review isa
guestion of law, and agreement between the parties cannot be determinative of the matter. An
evaluation of the four factors comprising the pragmatic and functional approach isrequired to
decide the appropriate level of deference this Court should grant in reviewing the decision.

A. Privative Clause

7 Thelegislature did not enact a privative clause to insulate the Tribunal's jurisdiction. To the
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contrary, s. 91(1) of the Act provides for a statutory right of appeal to the Divisional Court. While
not determinative, this factor suggests that the legisature intended less deference to be afforded to
the Tribunal on judicial review (Barrie Public Utilities v. Canadian Cable Television Assn., [2003]
1 S.C.R. 476, 2003 SCC 28, at para. 11; Canada (Deputy Minister of National Revenue) v. Mattel
Canada Inc., [2001] 2 S.C.R. 100, 2001 SCC 36, at para. 27).

B. Nature of the Problem

8 Theissue on appeal isapure question of law, related to the interpretation of a section that has
no specialized technical meaning. Statutory interpretation is an exercise in which the courts are well
equipped to engage. The question here concerns the establishment of statutory rights by construing
the legidature's intention from the text of s. 70(6), the legidlative purpose, and the statutory context
inwhich it is situated. Generally speaking, such legal questions will attract a more searching
standard of review as being clearly within the expertise of the judiciary, unlessthe legal questionis
"at the core" of the Tribunal's expertise (Voice Construction Ltd. v. Construction & General
Workers Union, Local 92, [2004] 1 S.C.R. 609, 2004 SCC 23, at para. 29; see also Pushpanathan v.
Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982, at para. 34).

C. Relative Expertise

9 Theexpertise of the Tribunal relative to that of the courts must be evaluated in reference to the
particular provision being invoked and interpreted and the nature of the Tribunal's expertise (Barrie,
supra, at paras. 12-13; Pushpanathan, supra, at para. 28). In other words, relative expertise must be
evaluated in context and in relation to the specific question under review (Law Society of New
Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20, at para. 30).

10 Onthe one hand, we have to look at courts expertise and the subject matter whichiis, as
discussed in the previous sections, the statutory interpretation of s. 70(6). On its face, the provision
sets out the rule of parity between situations of partial wind-up and full wind-up. Except perhapsin
demonstrating the practical implications of proposed interpretations, the issue is neither factually
laden nor highly technical. In this case, asit is generaly, statutory interpretation is"a purely legal
guestion ... 'ultimately within the province of judiciary™ (Barrie, supra, a para. 16; see also Ross v.
New Brunswick School District No. 15, [1996] 1 S.C.R. 825, at para. 28).

11 Onthe other hand, the Tribunal does not have specific expertisein thisarea. The Tribunal isa
genera body that was created under the Financial Services Commission of Ontario Act, 1997, S.O.
1997, c. 28 ("FSCOA"), s. 20, to replace the specialized Pension Services Commission. It is
responsible for adjudication in avariety of "regulated sector[s]" (FSCOA, s. 1), including
co-operatives, credit unions, insurance, mortgage brokers, loans and trusts, and pensions (FSCOA, s.
1). In addition, the nature of the Tribunal's expertiseis primarily adjudicative. Unlike the former
Pension Services Commission or the current Financial Services Commission, the Tribunal has no
policy functions as part of its pensions mandate (see FSCOA, s. 22). As noted in Mattel Canada,
supra, and in National Corn Growers Assn. v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324,
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involvement in policy development will be an important consideration in evaluating atribunal's
expertise. Lastly, in appointing membersto the Tribunal and assigning panels for hearings, the
statute advises that, to the extent practicable, expertise and experience in the regulated sectors
should be taken into account (FSCOA, ss. 6(4) and 7(2)). However, there is no requirement that
members necessarily have specia expertise in the subject matter of pensions. The Tribunal isa
small entity of 6 to 12 members which further reduces the likelihood that any particular panel would
have expertise in the matter being adjudicated (FSCOA, s. 6(3)).

12 Overdl, thereislittle to indicate that the legislature intended to create a body with particular
expertise over the statutory interpretation of the Act. The Tribunal would not have any greater
expertise than the courts in construing s. 70(6). Thus, this factor also suggests alower amount of
deferenceis required to be given to the Tribunal's decisions on the issue of statutory interpretation.

D.  Purposes of the Legislation and the Provision

13 The purpose of the Act was well stated in GenCorp Canada Inc. v. Ontario (Superintendent,
Pensions) (1998), 158 D.L.R. (4th) 497 (Ont. C.A.), at p. 503:

[T]he Pension Benefits Act is clearly public policy legisation establishing a
carefully calibrated |legidlative and regulatory scheme prescribing minimum
standards for al pension plansin Ontario. It isintended to benefit and protect the
interests of members and former members of pension plans, and "evinces a
special solicitude for employees affected by plant closures' ... .

14 Onthe one hand, the protection of the rights of vulnerable groupsis a central and
long-standing function of the courts. The protectionist aim of the legislation is especially evident in
S. 70(6), which seeks to preserve the equal treatment and benefits between situations of partial
wind-up and full wind-up. On the other hand, pension standards legislation is a complex
administrative scheme, which seeks to strike a delicate balance between the interests of employers
and employees, while advancing the public interest in athriving private pension system. In thistask,
the regulatory body usually has a certain advantage in being closer to the dispute and the industry.
In part, thisfactor led the Ontario Court of Appeal in GenCorp to conclude that the decisions of the
Pension Services Commission should be reviewed on a standard of reasonabl eness.

15 Here, however, the Tribunal assumes a different role and function in relation to the statutory
purpose of the particular provision at issue. The determination of the meaning of s. 70(6) is not
"polycentric” in nature. In other words, s. 70(6) does not grant the Tribunal broad discretionary
powers nor arange of policy-laden remedial choices that involve the balancing of multiple sets of
interests of competing constituencies (see Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817, at para. 56; Pushpanathan, supra, at para. 36; Dr. Q v. College
of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19, at paras.
30-31). Moreover, theissuesraised in s. 70(6) are legal in nature, rather than economic, broad,
specialized, technical or scientific in such away as to substantially deviate from the normal role of
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the courts (Dr. Q, supra, at para. 31; Canada (Director of Investigation and Research) v. Southam
Inc., [1997] 1 S.C.R. 748, at paras. 48-49). Therefore, this factor also seems to indicate less
deference be accorded to the Tribunal's interpretation.

E. Conclusion on the Sandard of Review

16 Asall four factors point to alower degree of deference, a standard of review of correctness
should be adopted in this case. There are no persuasive grounds for the Court to grant the Tribunal
any deference on the pure question of law before usin this case (see d'so Barrie, supra, at para. 18,
citing Pushpanathan, supra, at para. 37).

V. Statutory Interpretation of Section 70(6)

17 1 now turn to the essence of this appeal: the question of the interpretation of s. 70(6). The
provision reads:

70... .

(6) On the partial wind up of a pension plan, members, former members
and other persons entitled to benefits under the pension plan shall have rights and
benefits that are not less than the rights and benefits they would have on afull
wind up of the pension plan on the effective date of the partial wind up.

18 The appellants argue that the effect of the provision isto afford Affected Members a vested
right, as of the effective date of partial wind-up, to participate in surplus distribution when, if ever,
the Plan fully winds up, assuming they are so entitled under the Plan agreement. In contrast, the
respondent contends that s. 70(6) requires that the distribution of the surplus actually occurs on the
effective date of the partial wind-up. The main area of contention between the partiesis the import
of the last phrase: "on the effective date of the partial wind up".

19 The established approach to statutory interpretation was recently reiterated by lacobucci J. in
Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26, citing E.
A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87:

Today there is only one principle or approach, namely, the words of an Act
areto be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

| will examine each of these factorsin turn, beginning first with the background context.

A. Historical Context
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20 Pension plans have along history in Canada, first appearing in the late 19th century. However,
it was not until after the Second World War that the development of pension plans flourished in
tandem with the economic growth and prosperity of the era (see Report of the Royal Commission on
the Status of Pensionsin Ontario (1980), vol. I, at p. 35; R. L. Deaton, The Political Economy of
Pensions. Power, Politics and Social Change in Canada, Britain and the United States (1989), at p.
79). In the early days, pensions were commonly regarded as gratuitous rewards for long and faithful
service, subject to the discretion and financial health of the employer (see Report of the Royal
Commission on the Satus of Pensionsin Ontario, supra, at p. 2; Mercer Pension Manual
(loose-leaf ed.), at p. 1-9). However, particularly as pensions became amore familiar sight at the
collective bargaining table, a competing conception as an enforceable employee right devel oped
(seeE. E. Gillese, "Pension Plans and the Law of Trusts' (1996), 75 Can. Bar Rev. 221, at pp.
226-27; Deaton, supra, at pp. 122-23). The enactment of minimum standards legislation in Ontario,
first in 1963 and again in 1987, "considerably expanded the rights of plan members. It altered,
again, the power balance between employers and employees in the matter of pensions’ (Gillese,
supra, at p. 228).

21 Thenotion of apension fund actuarial surplus, by contrast, has had a much shorter history.
Surpluses, in any noticeable form, generally did not appear before the early 80s when millions of
dollarsin actuarial surplus were developing in some funds (see, e.g., J. Dewetering, Occupational
Pension Plans. Selected Policy Issues (1991), at p. 17; Deaton, supra, at p. 134). Surplus can only
arise in defined benefit plans, like the one provided by Monsanto, because, in contrast to defined
contribution plans, benefits or plan liabilities are not contingent on the level of nor the return on
contributions. Members are guaranteed specific benefits at retirement in an amount fixed by a
determined formula. Contributions are made each year on the basis of an actuary's estimate of the
amount which must be presently invested in order to provide the stipul ated benefits at the time the
pension is paid out ("current service cost"). These estimates are generally conservative in nature and
based on a narrow range of assumptions consistent with actuarial standards and practices. This
exercise isinherently somewhat speculative, and in the event of changesin market conditions or
other unforeseeable future experience, the present value of the assets of the fund may actually be
lower or greater than originally estimated.

22 If,inagiven year, the assets of the fund, evaluated as a going concern, are found to be
insufficient to cover the current service cost, there is said to be an "unfunded liability" and the
employer will be called upon to make up the deficit through contributions (see, generally, s. 4(1) of
the Pension Benefits Act General Regulations, R.R.O. 1990, Reg. 909). If the plan is underfunded
on wind-up, then benefits will be reduced, subject to the application in Ontario of the Pension
Benefits Guarantee Fund (ss. 77 and 84(1) of the Act). In contrast, if the value of the assets are
greater than originally estimated, the fund is said to have a surplus, being "the excess of the value of
the assets of a pension fund related to a pension plan over the value of the liabilities under the
pension plan” (s. 1 of the Act). The surplusis considered "actuarial” because it has not yet been
concretely realized through the liquidation of assets and the payment of liabilities.
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23  Consequently, in the 80s, the surplus issue became a hotly contested one. Employers claimed
the surplus as the result of their assumption of risk, while employees maintained that the fund,
including the surplus, represented deferred wages belonging to them. It was in this context that the
legislature re-enacted s. 70(6) as part of the Pension Benefits Act, 1987, S.O. 1987, c. 35, virtually
unchanged from the previous version introduced in 1969 (O. Reg. 103/66, s. 11, asam. by O. Reg.
91/69, s. 3; see Legidative Assembly of Ontario, Hansard -- Official Report of Debates, 33rd Parl.,
January 13, 1986 to June 25, 1987). Also at this time, definitions of "partial wind up" and "surplus’
were included in the scheme. Concurrently, a moratorium was placed on surplus withdrawals from
ongoing plansin 1986 (R.R.O. 1980, Reg. 746, s. 21(2), as am. by O. Reg. 31/87), which was
extended to plans on wind-up in 1988 (O. Reg. 708/87, s. 7a (added by O. Reg. 100/88)). The
surplus sharing regulation was enacted to replace the moratorium (O. Reg. 708/87, s. 7¢ (added by
O. Reg. 412/90)), requiring that no payments be made from the surplus of a pension plan that is
being wound up in whole or in part unlessit is (d) madeto or for the benefit of members, former
members or persons other than the employer who are entitled to payments; or (b) made to the
employer with the written agreement of a prescribed number of members (R.R.O. 1990, Reg. 909, s.
8(1)). Thisregulation, designed to encourage agreement and sharing between employers and
employees, ceases to have effect after December 31, 2004 (Reg. 909, s. 8(3)).

24  Thishistorical context, though not determinative, may provide some insight into the
legislature's intention regarding the effect of s. 70(6). Through its statutory interventions, the
legislature has sought to clarify some aspects of the relationship between employers and employees
in pension matters. Steps have been taken to improve many employee rights but the importance of
maintaining afair and delicate balance between employer and employee interests, in away which
promotes private pensions, has aso been a consistent theme. It isin light of this background that the
legal meaning of the provision must be interpreted in accordance with the accepted approach to
statutory interpretation.

B. Grammatical and Ordinary Sense

25 Asnoted by the Court of Appeal, s. 70(6) specifies the timing, group and rights to which the
section applies. First, the timing is the partial wind-up of a pension plan. Second, the specified
group of "members, former members and other persons entitled to benefits under the pension plan”
isgenerally meant to refer to the members affected by a partial wind-up (para. 41). Lastly, the rights
accorded are those rights and benefits that are not less than the group would have if there were afull
wind-up on the date of partial wind-up (para. 42). The parties agree with these propositions.

26  Where the disagreement liesis with regard to the timing of distribution following a partia
wind-up of aplan in which thereis an actuarial surplus. The respondent reasons that, since (i) s.
70(6) requires the rights and benefits on a partial wind-up to not be less than those available on full
wind-up, and (ii) all parties agree that surplus distribution would occur on afull wind-up (Court of
Appea judgment, at para. 43; see also s. 79(4)), then (iii) s. 70(6) must require surplus distribution
on apartial wind-up. In contrast, the appellants argue that, at most, s. 70(6) requires the vesting of
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the right to participate in surplus distribution in a potential future full wind-up because it isonly on
final wind-up that an actual, rather than actuarial, surplus can exist. In my opinion, the former
interpretation accords better with the ordinary and grammatical meaning of the section.

27  Firdt, the section mandates that the Affected Members "shall have", on the effective date of the
partial wind-up, the rights and benefits they "would have" on afull wind-up. Thiswording
transposes the timing of the rights and benefits exigible on full wind-up up to the effective date of
partial wind-up. It does not connote any delay until the future date of full wind-up before the
exercise of acquired rights.

28 Second, the phrase "on the effective date”" (emphasis added) suggests more immediacy than
other possible aternatives, such as"as of". If the provision was worded "shall have rights and
benefits ... as of the effective date”, this would be more indicative of a situation where rights were
being vested presently but paid out in the future. The actual wording of "shall have rights and
benefits ... on the effective date" (emphasis added) indicates a more immediate realization of rights
and benefits.

29 Third, the appellants proposed interpretation, as adopted by the majority of the Tribunal, in
effect reads out this last phrase of the provision. In my opinion, without the phrase "on the effective
date of the partial wind up", it may have been opento read s. 70(6) as only vesting rights to be
exercised on full wind-up. However, the presence of this phrase confirms that rights and benefits are
not only measured but aso realized on the effective date of partial wind-up.

30 Lastly, s. 70(6) acts as aresidual deeming provision rather than being an independent
delineation of substantive rights. As a matter of logic, if it equalizes the position of the full and
partial wind-up groups, and it is clear that there is surplus distribution on full wind-up, then there
should also be surplus distribution on partial wind-up.

31 Insum, the provision indicates that the assessment of rights and benefitsis to be conducted as
if the Plan was winding up in full on the effective date of partial wind-up. The realization of rights
and benefits, including the distribution of surplus assets, then occurs for the part of the Plan actually
being wound up. Therefore, the Affected Members, if entitled, may receive their pro rata share of
the surplus existing in the fund on a partial wind-up, asif the Plan was being fully wound up on that

day.
C. Scheme of the Act

32 The statutory scheme further supports this conclusion. First, the definitions of "wind up" and
"partial wind up” ins. 1 of the Act closely parallel one another, both requiring a distribution of
assets:

"partial wind up" means the termination of part of a pension plan
and the distribution of the assets of the pension fund related to that part of
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the pension plan;

"wind up" means the termination of a pension plan and the
distribution of the assets of the pension fund;

It then follows that s. 70(1)(c) requires the administrator to file as part of itsfull or partial wind-up
report, "the methods of allocating and distributing the assets of the pension plan”. Similarly, s.
28.1(2) of Reg. 909 requires that the administrator of the Plan give to each person entitled to a
pension a statement setting out, among other things: "[t]he method of distributing the surplus
assets’, "[t]he formulafor allocating the surplus among the plan beneficiaries' and "[a]n estimate of
the amount allocated to the person.” Thus, delaying the distribution would not be consonant with
these provisions that make distribution of surplus assets an intended part of the wind-up process,
whether the wind-up isin whole or in part.

33  Second, the statutory scheme makes an important distinction between continuing plans and
winding-up plans. The partial wind-up falls, for al purposes, in the latter group, even though there
isaremaining part of the Plan that continues to exist. Under the scheme, in evaluating rights and
procedura requirements, partial wind-up is treated the same as a full wind-up, which coincides with
the purpose and effect of s. 70(6). For instance, in s. 78(1) the general rule is established that "[n]o
money may be paid out of a pension fund to the employer without the prior consent of the
Superintendent.” Sections 79(1) and 79(3) then provide for exceptions to this rule depending on
whether the application for payment is being made with regard to a plan that is continuing or one
that iswinding up. As with the additional conditions set out in the regulations (Reg. 909, ss. 8 to 10
and 25 to 28.1), it is much more difficult to justify surplus withdrawal from a continuing plan than
from aplan winding up in whole or in part. The interpretation of s. 70(6) herein proposed is
consistent with the logic of this aspect of the statutory scheme and the legislature's choice to treat
partial wind-ups in the same manner as full wind-ups. As aresult, a partial wind-up requires afull
wind-up to notionally occur for the purposes of evaluating the pro rata share of the assets and
liabilities related to the partial wind-up, followed by the continuation of the remainder of the Plan.

34 Lastly, inthis statutory scheme, the role of s. 70(6) appears to be as aresidual deeming
provision reflecting the legislature's intent of assuring that rights on partial wind-up are not less than
those available on full wind-up, whether granted under the Act or under the terms of the Pension
Plan. In almost every section where wind-up is mentioned, the legislature has aready clarified that
itisreferring to wind-up "in whole or in part”. Thisisthe case when referring to grow-in rights (s.
74(1)) and immediate vesting rights (s. 73(1)(b)). These are special rights that members affected by
awind-up acquire but that ordinary retirees or individuals leaving employment do not. Provisions
regarding the procedural requirements on wind-up similarly specify application on wind-up both "in
whole or in part” (see, e.g., ss. 68 to 70). One of the rare instances in the Act where both are not
expressly included is with regard to transfer rights on wind-up, which only mentions "wind up” (s.
73(2)). The appellants seem to agree, correctly in my opinion, that those rights would still have
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effect on partial wind-up even though it is not explicitly mentioned. Presumably, this must result
from the application of s. 70(6), and controverts any sort of expressio unius est exclusio alterius
logic for s. 73(2).

35 Asalast point, it isworth commenting on the approach of the majority judgment of the
Tribunal in disregarding the regulations in construing the meaning of s. 70(6). Whileit istrue that a
statute sits higher in the hierarchy of statutory instruments, it iswell recognized that regulations can
assist in ascertaining the legislature's intention with regard to a particular matter, especially where
the statute and regulations are "closely meshed" (see R. v. Campbell, [1999] 1 S.C.R. 565, at para.
26; Sullivan and Driedger on the Construction of Statutes (4th ed. 2002), at p. 282). In this case, the
statute and the regulations form an integrated scheme on the subject of surplus treatment and the
thrust of s. 70(6) can be gleaned in light of this broader context.

36 Insummary, the scheme of the Act and of the regulations supports the ordinary and
grammatical meaning of s. 70(6) as requiring distribution of surplus at the time of partial wind-up.

D. Object of the Act

37 A purposiveinterpretation of s. 70(6) should be mindful of the legidative objective in the
context of the statutory scheme surrounding surplus and partial wind-up.

38 TheActispublic policy legislation that recognizes the vital importance of long-term income
security. As alegidlative intervention in the administration of voluntary pension plans, its purposeis
to establish minimum standards and regulatory supervision in order to protect and safeguard the
pension benefits and rights of members, former members and others entitled to receive benefits
under private pension plans (see GenCorp, supra; Firestone Canada Inc. v. Ontario (Pension
Commission) (1990), 1 O.R. (3d) 122 (C.A.), at p. 127). Thisis especialy important when, as
recognized by this Court in Schmidt v. Air Products Canada Ltd., [1994] 2 S.C.R. 611, at p. 646, it
isremembered that pensions are now generally given for consideration rather than being merely
gratuitous rewards. At the same time, the voluntary nature of the private pension system requires the
interventionsin this areato be carefully calibrated. Thisis necessary to avoid discouraging
employers from making plan decisions advantageous to their employees. The Act thus seeks, in
some measure, to ensure a balance between employee and employer interests that will be beneficial
for both groups and for the greater public interest in established pension standards.

39 Employers often argue that the risk and responsibility of a defined benefit plan are borne by
the employer and, thus, it should be allowed the control and flexibility to manage the plan as it sees
fit. It is contended that requiring distribution of surplus weighs the balance too heavily in favour of
the employees and will result in funds being contributed to according to less cautious actuarial
estimates, fewer defined benefit plans, and fewer private pension plans overall. While important
considerations, these arguments are unpersuasive. First, the requirement of distribution is
value-neutral to the question of entitlement, which must be determined separately under the
provisions of the Plan and the Act. Second, the statutory scheme protects against underfunding by
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requiring employers and administrators to follow accepted actuarial practice in their valuations
(Reg. 909, s. 16). Lastly, the provision of pensions serves a number of labour market functions
which benefit the corporate sector, including attracting a labour supply, reducing turnover,
improving morale, increasing productivity and efficiency, promoting loyalty to the corporation, and
so on (Deaton, supra, at p. 119). In short, there are many reasons for employers to maintain pension
plans and a construction of s. 70(6) that is in accordance with the terms of the statute is unlikely to
disrupt the balance between employer and employee interests.

40 Asbetween employess, it isdifficult to see how thisinterpretation of s. 70(6) resultsin any
unfairness to the ongoing members, as was argued before us in this appeal. Requiring that the pro
rata share of the actuarial surplus be distributed at the time of partial wind-up is unlikely to
compromise the continuing integrity of the pension fund. By definition, the fund will still bein
surplus after the distribution, except that the amount of surpluswill be reduced in proportion to the
size and level of entitlement, if any, of the partial wind-up group and subject to the statutory
restrictions on withdrawal of surplus by the employer. In this case, approximately $16 million in
actuarial surplus would have remained in the fund even if the entire surplus related to the partial
wind-up was distributed.

41 By contrast, if Affected Members are required to await a full wind-up at some indeterminate
future date to share in the distribution of surplus, it would place them in a worse position than
continuing employees. Affected Members are placed in asignificantly different position from
continuing employees because they have just lost their jobs, their level of pensionable earnings are
reduced, and they will rarely be able to replicate the same level of benefits elsewhere. Since pension
plans are theoretically intended to be indeterminate in nature, Affected Members may no longer be
reachable if afull wind-up occurs. It makes sense for the Affected Members to be subject to the
risks of the Plan while they are a part of it, but not after they have been terminated from it. This
same rationale would equally apply to future Affected Membersif another partial wind-up occurs
and to all members at the time of afull wind-up, so that each group would bear the consequences of
market forces at the time of their termination from the Plan. This seemsto be the fairest distribution
of risk and in accordance with the object of the Act.

42 Thereare also policy and practical reasons supporting an interpretation requiring distribution
upon partial wind-up. A surplusis, in effect, awindfall because it was not within the expectations of
either the employer or the employees when the regime was implemented. The employer contributes
to the fund as much asis necessary to match the funding target of the Plan on a going concern basis,
taking into consideration actuarial estimates and assumptions. The basic expectation of the
employees when joining the Plan isto receive periodic pension benefits on retirement. The
fluctuation in the value of the assetsis essentially the result of unforeseen market performance or
plan experience. As discussed earlier, the most equitable solution is to distribute the fortunes of
favourable markets at the time Affected Members are terminated. In thisway, the windfall is related
to their actual time and participation in the plan rather than being subject to the experience of a plan
of which they are no longer a part.
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43 Moreover, the increasingly mobile nature of labour should be recognized. When a group of
employeesisterminated and that part of the Plan is wound up, those accounts should generally be
settled concurrently. The Affected Members should be able to know their status at the time of their
termination so as to arrange their affairs accordingly and not be indefinitely tied to an employer that
laid them off. On the flip side, if Affected Members only have aright to surplus distribution on full
wind-up, assuming they are so entitled to receive it, they may no longer be alive to realize their
right when, if ever, afull wind-up occurs. Even if they are, they may be difficult to locate or
contact. As a practical matter, it is at the time of termination that their right to surplus, if any, is
most needed, considering they have just lost their jobs and their source of regular income.

44 Furthermore, the argument that actuarial surplusis notional and thus too unreliable to justify
the liquidation of any Plan assets is unconvincing. Although the assessment of an actuaria surplus
is of necessity an estimate, it does not follow that the distribution of surplus would be unsound.
Actuarial estimates of pension values are used for many purposes, including the sale of corporations
or divisions of corporations, the division of matrimonial property, and the taking of contribution
holidays by employers. Further, while the actuarial assumptions at play can vary, some uniformity
can be found by requiring particular methods of valuation for certain purposes. For instance, the
regulations prescribe that a "going concern valuation” (defined in Reg. 909, s. 1(2)) be used for
valuing continuing pension plans (see, e.g., Reg. 909, s. 13(1) or 26). In contrast, a "solvency
valuation" or "wind-up valuation" can be used when plans are actually or notionally wound up. This
isin line with the different purposes underlying the regulation of continuing as opposed to winding
up plans. In the former, the main concern is capital regulation to ensure adequate contribution levels
based on estimates of current service costs to maintain fund integrity. In the latter, for wind-upsin
whole or in part, the main concern is severing the terminated part of the Plan and ensuring Affected
Members receive their legal entitlements, if any, as beneficiaries through the distribution of assets
related to the part of the Plan being wound up.

45 Ladtly, distribution upon partial wind up is consistent with the trust principles outlined in
Schmidt, supra, regarding surplus entitlement and contribution holidays. Although that case dealt
with asituation of entitlement to surplus on afull wind-up, which isnot in issue here, the appellants
placed much weight on the distinction made by Cory J. between actual and actuarial surplus. Cory J.
held at pp. 654-55 that:

Employees can claim no entitlement to surplus in an ongoing plan becauseitis
not definite. The right to any surplusis crystallized only when the surplus
becomes ascertainable upon termination of the plan. Therefore, the taking of a
contribution holiday represents neither an encroachment upon the trust nor a
reduction of accrued benefits.

When the plan is terminated, the actuarial surplus becomes an actual surplus and




Page 18

vests in the employee beneficiaries. [Emphasis added.]

46  Section 70(6) provides for distribution of surplus only at the time of plan termination, be it
partial or full. The definition of "partial wind up” in s. 1 of the Act explicitly refersto the
"termination™ of "that part of the pension plan”. Also, surplusis ascertainable at that time according
to current valuation methods. Neither s. 70(6) nor this appeal affects the ability of an employer to
take contribution holidays while the Plan is ongoing and the Plan allows for it. Therefore, requiring
distribution on partial wind-up is fully compatible with this Court's decision in Schmidt and the
principles discussed therein. Upon partial wind-up, the pro rata share of the surplus ceasesto be
notional. It is then actual.

47  Section 70(6) was enacted to ensure that Affected Members on partial wind-up arenot in a
worse position than a future full wind-up group. This requirement of equity provided by s. 70(6) is
in relation to other rights provided for under the Act. Asfar as the distribution of surplusis
concerned, the object of the Act and s. 70(6) strongly promote an interpretation that requires this
distribution to occur at the time of the partial wind-up rather than later.

V. Conclusion

48 Inlight of al of the above, | conclude that s. 70(6) requires the distribution of actuarial surplus
related to the part of the Plan being wound up, on the effective date of the partial wind-up. Asa
consequence, | agree with the Court of Appeal'sinterpretation and find that the Tribunal incorrectly
interpreted the provision at first instance.

49 Thisresult isalso consistent with the historical context of pension law. Statutory interventions
in pension law have sought to clarify and regulate the relationship between employers and
employeesin order to promote the pension system while adjusting imbalances of power. With
regard to surplus and its distribution on wind-up, the legislature has implemented some measuresin
thisregard, be it to improve the position of employees if the Plan fails to provide for distribution (s.
79(4) of the Act) or to require consent of members for the withdrawal of surplus by employers
(Reg. 909, s. 8). However, these steps have also been tailored in such away asto avoid placing too
heavy a burden on employersin exercising their rights under the Plan or discouraging them from
maintaining pension funds for their workforce. Distribution of surplus on partial wind-up reflects
this balance because it does not reduce or remove any entitlements of the employers. In contrast,
failure to require distribution could negatively impact the potential entitlements of affected
employees of the partial wind-up group. Considering the text, scheme and purpose of the Act
against this background discloses an intent of the legislature to require surplus distribution on
partial wind-up of aplan.

50 Thevital importance of pension schemes in the modern labour market is evident. Pension
funds are a significant asset for employers and an invaluable nest egg for an aging workforce.

L egidlative schemes that establish minimum standards and ensure the protection of employee
benefits are an element of sound financial and social policy. The facilitation and encouragement of
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pension plan participation advance the interests of employees, employers, and the public. As part of
the legidature's statutory structure that aims to accommodate the interests of ongoing and
terminated employees, it enacted s. 70(6) to require actual distribution of the pro rata share of
actuarial surplus on plan wind-up, beit full or partial.

51 The apped is dismissed with costs.
APPENDI X

Statutory Provisions

(1) Pension Benefits Act, R.S.O. 1990, c. P.8

1. Inthis Act,

"partial wind up" means the termination of part of a pension plan
and the distribution of the assets of the pension fund related to that part of
the pension plan;

"surplus’ means the excess of the value of the assets of a pension
fund related to a pension plan over the value of the liabilities under the
pension plan, both calculated in the prescribed manner;

"wind up" means the termination of a pension plan and the
distribution of the assets of the pension fund;

68. (1) The employer or, in the case of a multi-employer pension plan, the
administrator may wind up the pension plan in whole or in part.

(2) The administrator shall give written notice of proposal to wind up the
pension plan to,

(@  the Superintendent;
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(b)
(©)
(d)
(€)
(f)

the change.
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each member of the pension plan;

each former member of the pension plan;

each trade union that represents members of the pension plan;
the advisory committee of the pension plan; and

any other person entitled to a payment from the pension fund.

(3) In the case of a proposal to wind up only part of a pension plan, the
administrator is not required to give written notice of the proposal to members,
former members or other persons entitled to payment from the pension fund if
they will not be affected by the proposed partial wind up.

(4) The notice of proposal to wind up shall contain the information
prescribed by the regulations.

(5) The effective date of the wind up shall not be earlier than the date
member contributions, if any, cease to be deducted, in the case of contributory
pension benefits, or, in any other case, on the date notice is given to members.

(6) The Superintendent by order may change the effective date of the wind
up if the Superintendent is of the opinion that there are reasonable grounds for

69. (1) The Superintendent by order may require the wind up of a pension
plan in whole or in part if,

(@
(b)
(©)
(d)

(€)

there is a cessation or suspension of employer contributionsto the
pension fund;

the employer fails to make contributions to the pension fund as
required by this Act or the regulations,

the employer is bankrupt within the meaning of the Bankruptcy and
Insolvency Act (Canada);

asignificant number of members of the pension plan cease to be
employed by the employer as aresult of the discontinuance of all or
part of the business of the employer or as aresult of the
reorganization of the business of the employer;

all or asignificant portion of the business carried on by the
employer at a specific location is discontinued;



(f)

(9)
(h)

(i)
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all or part of the employer's business or al or part of the assets of
the employer's business are sold, assigned or otherwise disposed of
and the person who acquires the business or assets does not provide
apension plan for the members of the employer's pension plan who
become employees of the person;

the liability of the Guarantee Fund is likely to be substantially
increased unless the pension plan iswound up in whole or in part;
in the case of a multi-employer pension plan,

(i)  thereisasignificant reduction in the number of members, or
(i) there is a cessation of contributions under the pension plan or
asignificant reduction in such contributions; or

any other prescribed event or prescribed circumstance occurs.

(2) In an order under subsection (1), the Superintendent shall specify the

effective date of the wind up, the persons or class or classes of persons to whom
the administrator shall give notice of the order and the information that shall be
given in the notice.

70. (1) The administrator of a pension plan that isto be wound up in whole

or in part shall file awind up report that sets out,

(@
(b)

(©)
(d)

the assets and liabilities of the pension plan;
the benefits to be provided under the pension plan to members, former

members and other persons;

the methods of allocating and distributing the assets of the pension plan

and determining the priorities for payment of benefits; and

such other information as is prescribed.

(2) No payment shall be made out of the pension fund in respect of which

notice of proposal to wind up has been given until the Superintendent has
approved the wind up report.
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(3) Subsection (2) does not apply to prevent continuation of payment of a
pension or any other benefit the payment of which commenced before the giving
of the notice of proposal to wind up the pension plan or to prevent any other
payment that is prescribed or that is approved by the Superintendent.

(4) An administrator shall not make payment out of the pension fund
except in accordance with the wind up report approved by the Superintendent.

(5) The Superintendent may refuse to approve awind up report that does
not meet the requirements of this Act and the regulations or that does not protect
the interests of the members and former members of the pension plan.

(6) On the partial wind up of a pension plan, members, former members
and other persons entitled to benefits under the pension plan shall have rights and
benefits that are not less than the rights and benefits they would have on afull
wind up of the pension plan on the effective date of the partial wind up.

73. (1) For the purpose of determining the amounts of pension benefits and
any other benefits and entitlements on the winding up of a pension plan, in whole
or in part,

(@  theemployment of each member of the pension plan affected by the
winding up shall be deemed to have been terminated on the effective
date of the wind up;

(b)  each member's pension benefits as of the effective date of the wind
up shall be determined asif the member had satisfied all eligibility
conditions for a deferred pension; and

(c)  provision shall be made for the rights under section 74.

(2) A person entitled to a pension benefit on the wind up of a pension plan,
other than a person who is receiving a pension, is entitled to the rights under
subsection 42(1) (transfer) of amember who terminates employment and, for the
purpose, subsection 42(3) does not apply.
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74. (1) A member in Ontario of a pension plan whose combination of age
plus years of continuous employment or membership in the pension plan equals
at least fifty-five, at the effective date of the wind up of the pension plan in whole
or in part, has theright to receive,

(@ apension in accordance with the terms of the pension plan, if, under
the pension plan, the member is eligible for immediate payment of
the pension benefit;

(b)  apension in accordance with the terms of the pension plan,
beginning at the earlier of,

(i)  thenormal retirement date under the pension plan, or

(i) the date on which the member would be entitled to an
unreduced pension under the pension plan if the pension plan
were not wound up and if the member's membership
continued to that date; or

(c) areduced pension in the amount payable under the terms of the
pension plan beginning on the date on which the member would be
entitled to the reduced pension under the pension plan if the pension
plan were not wound up and if the member's membership continued
to that date.

77. Subject to the application of the Guarantee Fund, where the money in a
pension fund is not sufficient to pay all the pension benefits and other benefits on
the wind up of the pension plan in whole or in part, the pension benefits and
other benefits shall be reduced in the prescribed manner.

78. (1) No money may be paid out of a pension fund to the employer
without the prior consent of the Superintendent.

79. (1) Subject to section 89 (hearing and appeal), the Superintendent shall
not consent to payment of money that is surplus to the employer out of a
continuing pension plan unless,

(@  the Superintendent is satisfied, based on reports provided with the
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application, that the pension plan has a surplus;

the pension plan provides for the withdrawal of surplus by the
employer while the pension plan continues in existence, or the
applicant satisfies the Superintendent that the applicant is otherwise
entitled to withdraw the surplus,

where all pension benefits under the pension plan are guaranteed by
an insurance company, an amount equal to at least two years of the
employer's current service costs is retained in the pension fund as
surplus;

where the members are not required to make contributions under the
pension plan, the greater of,

) an amount equal to two years of the employer's current
service costs, or

(i) an amount equal to 25 per cent of the liabilities of the
pension plan calculated as prescribed,

isretained in the pension fund as surplus;

(€)

(f)

where members are required to make contributions under the
pension plan, all surplus attributable to contributions paid by
members and the greater of,

(i) an amount equal to two years of the employer's current
service costs, or

(i)  anamount equal to 25 per cent of the liabilities of the
pension plan calculated as prescribed,

are retained in the pension fund as surplus; and

the applicant and the pension plan comply with all other
reguirements prescribed under other sections of this Act in respect of
the payment of surplus money out of a pension fund.

(3) Subject to section 89 (hearing and appeal), the Superintendent shall not
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consent to an application by an employer in respect of surplusin apension plan
that is being wound up in whole or in part unless,

(@
(b)
(©)

(d)

the Superintendent is satisfied, based on reports provided with the
application, that the pension plan has a surplus;

the pension plan provides for payment of surplus to the employer on
the wind up of the pension plan;

provision has been made for the payment of all liabilities of the
pension plan as calculated for purposes of termination of the pension
plan; and

the applicant and the pension plan comply with all other
requirements prescribed under other sections of this Act in respect of
the payment of surplus money out of a pension fund.

A pension plan that does not provide for payment of surplus money on the wind
up of the pension plan shall be construed to require that surplus money accrued
after the 31st day of December, 1986 shall be distributed proportionately on the
wind up of the pension plan among members, former members and any other
persons entitled to payments under the pension plan on the date of the wind up.

84. (1) If the Superintendent by order declares that the Guarantee Fund
applies to a pension plan, the following are guaranteed by the Guarantee Fund,
subject to the limitations and qualifications as are set out in this Act or are

prescribed:

=

Any pension in respect of employment in Ontario.

Any deferred pension in respect of employment in Ontario to which
aformer member is entitled, if the former member's employment or
membership was terminated before the 1st day of January, 1988 and
the former member was at |east forty-five years of age and had at
least ten years of continuous employment with the employer, or was
amember of the pension plan for a continuous period of at |east ten
years, at the date of termination of employment.

A percentage of any defined pension benefitsin respect of
employment in Ontario to which a member or former member is
entitled under section 36 or 37 (deferred pension), or both, if the
member's or former member's employment or membership was
terminated on or after the 1st day of January, 1988, equal to 20 per
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cent if the combination of the member's or former member's age plus
years of employment or membership in the pension plan equals fifty,
plus an additional 2/3 of 1 per cent for each additional one-twelfth
credit of age and employment or membership to a maximum of 100
per cent.

All additional voluntary contributions, and the interest thereon, made
by members or former members while employed in Ontario.

The minimum value of al required contributions made to the
pension plan by a member or former member in respect of
employment in Ontario plusinterest.

That part of adeferred pension guaranteed under this subsection to
which aformer spouse or same-sex partner of amember or of a
former member is entitled under a domestic contract or an order
under the Family Law Act.

Any pension to which a survivor of aformer member is entitled
under subsection 48(1) (death before commencement of payment).

91. (1) A party to a proceeding before the Tribunal under section 89 may

appeal to the Divisional Court from the decision or order of the Tribunal.

(2) Pension Benefits Act General Regulations, R.R.O. 1990, Reg. 909

)

In this Part,

"going concern valuation" means a valuation of the assets and

liabilities of a pension plan using methods and actuarial assumptions that
are consistent with accepted actuarial practice for the valuation of a
continuing pension plan;

4. (1) Every pension plan shall set out the obligation of the employer or

any person required to make contributions on behalf of an employer, to
contribute both in respect of the normal cost and any going concern unfunded
actuarial liabilities and solvency deficiencies under the plan.
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8. (1) No payment may be made from surplus out of a pension plan that is
being wound up in whole or in part unless,

(@

(b)

(i)
(i1)

(iii)

the payment is to be made to or for the benefit of members, former
members and other persons, other than an employer, who are entitled
to payments under the pension plan on the date of wind up; or

the payment is to be made to an employer with the written
agreement of,

the employer,
the collective bargaining agent of the members of the plan or, if
thereis no collective bargaining agent, at |least two-thirds of the
members of the plan, and
such number of former members and other persons who are
entitled to payments under the pension plan on the date of the wind
up as the Superintendent considers appropriate in the circumstances.

(2) Despite subsection (1), a payment may be made from surplus out of a
pension plan that is being wound up in whole or in part if,

(@
(b)

the payment would have been permitted by this section as it read
immediately before the 18th day of December, 1991; and

notice of proposal to wind up the pension plan was given to the
Superintendent of Pensions before December 18, 1991.

(3) Subsections (1) and (2) do not apply after December 31, 2004.

9. If an amendment to a pension plan with defined benefits converts the
defined benefits to defined contribution benefits, the employer may offset the
employer's contributions for normal costs against the amount of surplus, if any,
in the pension fund after the conversion.

10. (1) The criteriadescribed in this section must be met before the
Superintendent may consent to the payment of money that is surplus out of a
continuing pension plan to the employer.
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(2) All persons who are entitled to receive benefits under the pension plan
and all members must consent to the terms upon which the surplusisto be paid
out of the plan.

(3) All persons in respect of whom the administrator has purchased a
pension, deferred pension or ancillary benefit, other than those persons who
requested that the administrator do so, must consent to the terms upon which the
surplusisto be paid out of the pension plan.

(4) The pension plan must provide that aformer member's contributions to
the plan and the interest on the contributions shall not be used to provide more
than 50 per cent of the commuted value of a pension or deferred pensionin
respect of contributory benefits to which the member is entitled under the plan on
termination of membership or employment.

(5) The pension plan must provide that a former member who is entitled to
apension or deferred pension on termination of employment or membership is
entitled to payment from the pension fund of alump sum payment equal to the
amount by which the former member's contributions under the plan and the
interest on the contributions exceed one-half of the commuted value of the
former member's pension or deferred pension in respect of the contributory
benefits.

(8) If surplusis allocated to a person to increase the person's benefits, the
person must be offered the choice of receiving the surplus in the form of inflation
adjustments to the existing benefits.

(9) The inflation adjustments that are provided must be made,

(@ by indexing the benefitsin accordance with aformula based upon
increases in the annual Consumer Price Index;

(b) by providing an annual percentage increase in the amount of the
benefits or an annual increase of a specified dollar amount; or

(c) by acombination of the methods described in clauses (a) and (b).
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(10) For the purpose of subsection (9), the employer may select the method
for providing the inflation adjustments.

(11) The pension plan must state who is entitled, or must provide a
mechanism for determining who is entitled, to any surplusin the plan after the
payment of surplus to which the Superintendent is being asked to consent.

(12) Subsection (11) applies with respect to applications under section 78
of the Act made after the 31st day of October, 1990.

10.1 (1) This section applies with respect to a payment from surplus out of
apension plan to the employer,

(@ if acourt has appointed an individual to represent persons described
in subclause 8(1)(b)(iii), persons described in subsection 10(2) (but
not members) or persons described in subsection 10(3); and

(b) if the Superintendent is satisfied, on the basis of such information
and evidence as he or she may require from the employer or
administrator, that,

0 in the case of a proposed payment to the employer from
surplus out of a pension plan that is being wound up in whole
or in part, the employer has obtained the written agreement
referred to in clause 8(1)(b) of 90 per cent of the former
members who are in receipt of a pension payable from the
pension fund on the date of the wind up, or

(i) in the case of a proposed payment of money that is surplus
out of a continuing pension plan to the employer, the employer
has obtained the consent of 90 per cent of the former members
who are in receipt of a pension payable from the pension fund,
whose consent is required by subsection 10(2).

(2) The court-appointed representative is authorized to give the written
agreement referred to in clause 8(1)(b) on behalf of the former membersin
receipt of a pension payable from the pension fund, who he or she represents.
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However, the representative is not authorized to give written agreement on behal f
of former members who have agreed or have objected to the payment from
surplus.

(3) The court-appointed representative is authorized to give the consent
required by subsection 10(2) on behalf of the former membersin receipt of a
pension payable from the pension fund, who he or she represents. However, the
representative is not authorized to consent on behalf of former members who
have consented or have objected to the terms upon which the surplusisto be paid
out of the plan.

13. (1) Within sixty days after the date of establishment of a plan, the
administrator shall submit areport on the basis of a going concern valuation that
Ssets out,

(@  thenormal cost, inthefirst year during which the plan is registered
and the rule for computing the normal cost in subsequent years up to
the date of the next report;

(b)  anestimate of the normal cost, in the subsequent years up to the
date of the next report;

(c)  where applicable, the estimated aggregate employee contributions to
the pension plan during each year up to the date of the succeeding
report;

(d)  the past service unfunded actuarial liability, if any, under the
pension plan as at the date on which the plan qualified for
registration;

(e) thespecia payments required to liquidate the past service unfunded
actuarial liability in accordance with section 5;

() any other going concern unfunded liability;

(g9 thespecial payments required to liquidate any going concern
unfunded liability referred to in clause (f);

()  wherethe plan provides for an escalated adjustment, whether and to
what extent,

0 liability for the future cost of the adjustment has been
included in the determination of any going concern unfunded
actuarial liability, or

(i) thecost for the escalated adjustment isincluded in the
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normal cost.
(1.1) Thereport shal also set out, on the basis of a solvency
valuation,

(a) whether there is a solvency deficiency;

(b) if thereisasolvency deficiency, the amount of the solvency
deficiency and the special payments required to liquidateit in
accordance with section 5;

(c)  whether the transfer ratio is less than one; and

(d) if thetransfer ratio islessthan one, the transfer ratio.

16. (1) An actuary preparing areport under section 70 of the Act or under
section 3, 5.3, 13 or 14 shall use methods and actuarial assumptions that are
consistent with accepted actuaria practice and with the requirements of the Act
and this Regulation.

(2) An actuary preparing areport under section 4 shall use his or her best
effort to meet the standards set out in subsection (1).

(3) The person preparing areport referred to in subsection (1) or (2) shall
certify that it meets the requirements of subsection (1) or (2), as the case may be.

(4) The person preparing areport referred to in subsection (2) shall
disclose in the report any respect in which the report does not meet the standards
set out in subsection (1).

25. (1) Thefollowing information is prescribed for the purposes of a notice
respecting an application under subsection 78(2) of the Act:

=

The name of the pension plan and its provincial registration number.
2. Thevaluation date of the report provided with the application and
the amount of surplusin the pension plan.

The surplus attributable to employee and employer contributions.

4.  The amount of surplus withdrawal requested.

w
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5. A statement that submissionsin respect of the application may be
made in writing to the Superintendent within thirty days after receipt
of the notice.

6.  The contractual authority for surplus withdrawals.

7. Notice that copies of the report and certificates filed with the
Superintendent in support of the surplus request are available for
review at the offices of the employer and information on how copies
of the report may be obtained.

(2) The employer shall file a copy of the notice required by subsection
78(2) of the Act before transmitting it to the persons required by that subsection.

(4) An application by an employer for the consent of the Superintendent to
a payment from a continuing pension plan under subsection 78(1) of the Act shall
be accompanied by a certified copy of the notice referred to in subsection (1), a
statement that subsection 78(2) of the Act has been complied with, details asto
the classes of persons who received notice and the date the last notice was
distributed.

(5) An application referred to in subsection (1) shall be accompanied by a
current report prepared on the basis of a going concern valuation demonstrating
that a surplus as determined in accordance with section 26 exists and that there
are no specia payments required to be made to the pension fund.

26. (1) For purposes of determining surplus in a continuing pension plan,

(@  thevalue of the assets of the pension plan shall be calculated on the
basis of the market value of the investments held by the pension
fund plus any cash balances and accrued or receivable items; and

(b)  thevalue of theliabilities of the pension plan shall be the greater of
the calculation of,

M) the going concern liabilities, or
(i)  thesolvency liahilities.
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(2) For purposes of subclauses 79(1)(d)(ii) and 79(1)(e)(ii) of the Act, the
liabilities of the pension plan shall be calculated as the solvency liabilities.

28....

(5) A notice required under subsection 78(2) of the Act for aplan that is
being wound up shall contain,

(@  thename of the pension plan and its provincial registration number;

(b)  thevaluation date of the report provided with the application and
amount of surplusin the pension plan;

(c)  thesurplus attributable to employee and employer contributions;

(d)  theamount of surpluswithdrawal requested,;

(e) astatement that submissions may be made in writing to the
Superintendent within thirty days of receipt of the notice;

(f)  thecontractual authority for surplus reversion; and

(@  noticethat copies of the wind up report filed with the
Superintendent in support of the surplus request are available for
review at the offices of the employer and information on how copies
of the report may be obtained.

(6) An application by an employer for the consent of the Superintendent to
apayment from a pension plan that is being wound up shall be accompanied by a
certified copy of the notice referred to in subsection (5), a statement that
subsection 78(2) of the Act has been complied with, the date the last notice was
distributed and details as to the classes of persons who received notice.

28.1 (1) This section appliesif thereisasurplus on the wind up of a
pension plan in whole or in part.

(2) The administrator of the pension plan shall give to each person entitled
to apension, deferred pension or other benefit or to arefund in respect of the
pension plan a statement setting out the following information:

1.  Thename of the pension plan and its provincial registration number.
2. The member's name and date of birth.
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The method of distributing the surplus assets.

The formulafor alocating the surplus among the plan beneficiaries.
An estimate of the amount allocated to the person.

The options available to the person concerning the method for
distributing the amount allocated to the person and the period within
which any election respecting the options must be made.

The method of distribution that will be used, if an election is not
made within the specified period.

The name and details of the person to be contacted with respect to
any questions arising out of the statement.

Notice that the allocation of surplus and the options available for
distributing it are subject to the approval of the Superintendent and
of the Canada Customs and Revenue Agency, and may be adjusted
accordingly.

(3 Financial Services Commission of Ontario Act, 1997, S.O. 1997, c. 28

1. InthisAct,

"regulated sector" means a sector that consists of,

(@
(b)
(©)
(d)

(€)
(f)

all co-operative corporations to which the Co-operative
Corporations Act applies;

all credit unions, caisses populaires and leagues to which the Credit
Unions and Caisses Populaires Act, 1994 applies,

all persons engaged in the business of insurance and governed by
the Insurance Act;

all corporations registered or incorporated under the Loan and Trust
Corporations Act;

all mortgage brokers registered under the Mortgage Brokers Act; or
all persons who establish or administer a pension plan within the
meaning of the Pension Benefits Act and all employers or other
persons on their behaf who are required to contribute to any such
pension plan;

6. (1) Thereis hereby established atribunal to be known in English asthe
Financial Services Tribunal and in French as Tribunal des services financiers.
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(3) In addition to the chair and the two vice-chairs, the Lieutenant
Governor in Council shall appoint at least six persons, and not more than 12, as
members of the Tribunal for the length of time not exceeding three years that the
Lieutenant Governor in Council specifies and may reappoint any member to the
Tribunal.

(4) In appointing members to the Tribunal, the Lieutenant Governor in
Council shall, to the extent practicable, appoint members who have experience
and expertise in the regulated sectors.

7. (1) A matter referred to the Tribunal may be heard and determined by a
panel consisting of one or more members of the Tribunal, as assigned by the
chair of the Tribunal.

(2) In assigning members of the Tribunal to a panel, the chair shall take
into consideration the requirements, if any, for experience and expertise to enable
the panel to decide the issues raised in any matter before the Tribunal.

20. The Tribunal has exclusive jurisdiction to,

(@  exercisethe powers conferred on it under this Act and every other
Act that confers powers on or assigns duties to it; and

(b)  determineal questions of fact or law that arise in any proceeding
before it under any Act mentioned in clause (a).

21....

(4) An order of the Tribunal isfinal and conclusive for al purposes unless
the Act under which the Tribunal made it provides for an appeal.

22. For aproceeding before the Tribunal, the Tribunal may,
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(@  makerulesfor the practice and procedure to be observed;

(b)  determine what constitutes adequate public notice;

(c)  before or during the proceeding, conduct any inquiry or inspection
that the Tribunal considers necessary; or

(d)  indetermining any matter, consider any relevant information
obtained by the Tribunal in addition to evidence given at the
proceeding, if the Tribunal first informs the parties to the proceeding
of the additional information and gives them an opportunity to
explain or refute it.

Salicitors:
Salicitors for the appellant Monsanto Canada Inc.: Borden Ladner Gervais, Toronto.

Salicitors for the appellant the Association of Canadian Pension Management: Blake, Cassels &
Graydon, Toronto.

Salicitor for the respondent: Ministry of the Attorney General of Ontario, Toronto.

Salicitor for the intervener the Attorney General of Canada: Attorney General of Canada, Ottawa.
Salicitors for the intervener the National Trust Company: Osler, Hoskin & Harcourt, Toronto.
Solicitors for the intervener Nicole Lacroix: Barnes, Sammon, Ottawa.

Solicitors for the interveners the Canadian Labour Congress and the Ontario Federation of Labour:
Sack Goldblatt Mitchell, Toronto.

Solicitors for theinterveners R. M. Smallhorn, D. G. Halsal, S. J. Galbraith and S. W. (Bud)
Wesley: Koskie Minsky, Toronto.
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Indexed as:
British Columbiav. Henfrey Samson Belair Ltd.

Her Majesty The Queen in right of the Province of British
Columbia, appéllant;
V.
Henfrey Samson Belair Ltd., respondent;
and
The Attorney General of Canada, the Attorney General for
Ontario, the Attorney General of Quebec, the Attorney General
of Nova Scotia, the Attorney General for New Brunswick, the
Attorney General of Manitoba, the Attorney General for Alberta
and the Attorney General of Newfoundland, interveners.

[1989] 2 S.C.R. 24
[1989] 2R.C.S. 24
[1989] S.C.J. No. 78
[1989] A.C.S. no 78

File No.: 20515.

Supreme Court of Canada
1989: April 21/ 1989: July 13.
Present: Lamer, Wilson, La Forest, L"Heureux-Dubé,

Gonthier, Cory and McL achlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Bankruptcy -- Priority -- Satutorily created trust for tax collected -- Tax collected commingled with
bankrupt's assets -- All assets applied to reduce bank's indebtedness -- Whether or not province
should be given priority over other creditors because of statutorily created trust -- Bankruptcy Act,
R.SC. 1970, c. B-3, ss. 47(a), 107(1)(j) -- Social Service Tax Act, RSB.C. 1979, c. 388, s. 18.



Page 2

Tops Pontiac Buick Ltd. collected provincia salestax in the course of its business operations, as
required by the Social Service Tax Act, and mingled the tax collected with its other assets. A
creditor placed Tops in receivership and Tops then made an assignment in bankruptcy. The receiver
sold the assets and applied the full proceeds to reduce the bank's indebtedness.

The province contended that the Social Service Tax Act created a statutory trust over the assets of
Tops equal to the amount of the sales tax collected but not remitted, and that it had priority over the
bank and all other creditors for this amount. The chambers judge [ page25] held that the Social
Service Tax Act did not create atrust and that the province had no priority under the Bankruptcy
Act. The Court of Appeal held that the legislation created a statutory trust but the Bankruptcy Act
did not confer priority on such atrust. At issue here iswhether the statutory trust created by s. 18 of
the British Columbia Social Service Tax Act gives the province priority over other creditors under
the Bankruptcy Act.

Held (Cory J. dissenting): The appeal should be dismissed.

Per Lamer, Wilson, La Forest, L 'Heureux-Dubé, Gonthier and McLachlin JJ.: The statutory trust
created by the provincial legidation is not atrust within s. 47(a) of the Bankruptcy Act but merely a
Crown claim under s. 107(2)(j). Section 47(a), which concerns "property held by the bankrupt in
trust for any other person”, permits removal of property which can be specifically identified as not
belonging to the bankrupt under general principles of trust law from the distribution scheme
established by the Bankruptcy Act. Section 107(1)(j), on the other hand, does not deal with rights
conferred by general law, but with the statutorily created claims of federal and provincial tax
collectors. If sections 47(a) and 107(1)(j) are read in thisway, no conflict arises between them. This
construction of ss. 47(a) and 107(1)(j) of the Bankruptcy Act conforms with the principle that
provinces cannot create priorities under the Bankruptcy Act by their own legislation.

Section 18 of Social Service Tax Act deems a statutory trust at the moment the tax is collected. The
trust property isidentifiable at that time and the requirements for a trust under the principles of trust
law are met. The money when collected would therefore be exempt from distribution to creditors by
reason of s. 47(a). Thetrust at common law ceases to exist, however, when the tax money collected
is mingled with other money so that it cannot be traced and is no longer identifiable. The province
has a claim secured only by acharge or lien created by s. 18(2) of the Social Service Tax Act, and s.
107(2)(j) of the Bankruptcy Act would accordingly apply. Here, no specific property impressed
with atrust could be identified and s. 47(a) of the Bankruptcy Act did not extend to the province's
clam.

Per Cory J. (dissenting): The moneys collected as sales tax by a vendor belong to the province and
the vendor isin every sense of the word atrustee for them. The province did not need to rely on the
vendor's [page26] keeping separate bank accounts to protect its trust property but rather could and
did implement aregistration system that allowed it to specify precisely the amount owing through a
system of bookkeeping. If the tax were not paid to the province then a vendor must have stolen the
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funds, converted them to its own use or most charitably lost the funds for which it would be
responsible and for which it would be accountable to the province.

The Bankruptcy Act prevents the provinces from creating priorities but it does not prevent them
from creating a deemed trust or lien. It protects funds which, at the moment they were paid, were
truly trust funds and the validity of the trust need not be determined exclusively on the basis of
common law. Since section 18 of the Socia Service Tax Act and ss. 47(a) and 107 of the
Bankruptcy Act do not conflict, the doctrine of federal paramountcy cannot apply and s. 18 should
prevail. The property at issue which was subject to s. 18 of the Social Service Tax Act never at any
time became the property of the bankrupt and was therefore not subject to distribution as the
property of the bankrupt pursuant to s. 107 of the Bankruptcy Act.

The trust, created by s. 18, contained the three essential characteristics required of atrust by equity:
certainty of intention, subject matter and of objects. The statute established certainty of intention
and of object and through the use of a clear formula established the trust property. A statutorily
constituted trust has an advantage over a privately constituted trust in that it is recognized without
the beneficiary's having to undertake the often inordinately expensive action of tracing commingled
funds. This advantage should not deprive the statutory trust property of its trust character or take it
outside the policies determined by this Court.

Cases Cited
By McLachlin J.

Applied: Deputy Minister of Revenue v. Rainville, [1980] 1 S.C.R. 35; Deloitte Haskins and Sells
Ltd. v. Workers Compensation Board, [1985] 1 S.C.R. 785; referred to: Re Phoenix Paper
Products Ltd. (1983), 48 C.B.R. (N.S.) 113.

[page27]
By Cory J. (dissenting)

Royal Trust Co. v. Tucker, [1982] 1 S.C.R. 250; John M. M. Troup Ltd. v. Royal Bank of Canada,
[1962] S.C.R. 487; Re Dedlauriers Construction Products Ltd. (1970), 3 O.R. 599; Dauphin Plains
Credit Union Ltd. v. Xyloid Industries Ltd., [1980] 1 S.C.R. 1182; Multiple Access Ltd. v.
McCutcheon, [1982] 2 S.C.R. 161; Deloitte Haskins and Sells Ltd. v. Workers Compensation
Board, [1985] 1 S.C.R. 785; Re Diplock's Estate, [1948] Ch. 465, [1948] 2 All E.R. 318, aff'd sub
nom. Min. of Health v. Simpson, [1951] A.C. 251, [1950] 2 All E.R. 1137 (H.L.); Deputy Minister
of Revenuev. Rainville, [1980] 1 S.C.R. 35; Federal Business Development Bank v. Quebec
(Commission de la santé et de la sécurité du travail), [1988] 1 S.C.R. 1061.

Statutes and Regulations Cited
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Bankruptcy Act, R.S.C. 1970, c. B-3, ss. 47(a), 107(1)()).
Builders Lien Act, R.S.A. 1980, c. B-12, s. 16.1.

Business Corporations Act, S.A. 1981, c. B-15, s. 191(1).

Canada Pension Plan, R.S.C. 1985, c. C-8, s. 23(4).

Construction Lien Act, S.O. 1983, c. 6, s. 7.

Employment Standards Act, R.S.A. 1980, c. E-10.1, s. 113.
Health Insurance Act, R.S.0. 1980, c. 197, s. 18.

Health Insurance Premiums Regulation, Alta. Reg. 217/81.
Insurance Act, R.S.A. 1980, c. I-5, s. 123(1).

Insurance Act, R.S.0. 1980, c. 218, s. 359.

Mechanics Lien Act, R.S.O. 1950, c. 227.

Pension Benefits Act, S.O. 1987, c. 35, s. 58.

Real Estate Agents Licensing Act, R.S.A. 1980, c. R-5, s. 14.
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APPEAL from ajudgment of the British Columbia Court of Appeal (1987), 13 B.C.L.R. [page28]
(2d) 346; 40 D.L.R. (4th) 728; [1987] 4 W.W.R. 673; 65 C.B.R. (N.S.) 24; 5 A.C.W.S. (3d) 47,
dismissing an appeal from ajudgment of Meredith J. in chambers (1986), 5 B.C.L.R. (2d) 212, 61
B.C.R. (N.S.) 59. Appeal dismissed, Cory J. dissenting.

William A. Pearce and J.G. Pottinger, for the appellant. Wendy G. Baker, Q.C., and Gillian E.
Parson, for the respondent. James M. Mabbutt, Q.C., for the intervener the Attorney General of
Canada. Janet E. Minor and Timothy Macklem, for the intervener the Attorney General for Ontario.
Y ves de Montigny and Madeleine Aubg, for the intervener the Attorney General of Quebec.
Reinhold M. Endres, for the intervener the Attorney General of Nova Scotia. Richard Burns, for the
intervener the Attorney General for New Brunswick. W. Glenn McFetridge and Dirk D. Blevins, for
the intervener the Attorney General of Manitoba. Robert C. Maybank, for the intervener the
Attorney General for Alberta. W.G. Burke-Robertson, Q.C., for the intervener the Attorney General
of Newfoundland.

Solicitor for the appellant: The Ministry of the Attorney General of British Columbia, Victoria.
Solicitors for the respondent: Davis & Company, Vancouver. Solicitor for the intervener the
Attorney Genera of Canada: The Deputy Attorney General of Canada, Ottawa. Solicitor for the
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intervener the Attorney General for Ontario: The Ministry of the Attorney General, Toronto.
Salicitor for the intervener the Attorney General of Quebec: The Attorney General of Quebec,
Ste-Foy. Salicitor for the intervener the Attorney General of Nova Scotia: The Department of the
Attorney General of Nova Scotia, Halifax. Solicitor for the intervener the Attorney General for New
Brunswick: The Attorney General for New Brunswick, Fredericton. Solicitor for the intervener the
Attorney General of Manitoba: Gordon E. Pilkey, Winnipeg. Solicitor for the intervener the
Attorney General for Alberta: The Attorney General for Alberta, Edmonton. Solicitor for the
intervener the Attorney General of Newfoundland: The Attorney General of Newfoundland. St.
John's.

The judgment of Lamer, Wilson, La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.
was delivered by

1 MCcLACHLIN J.:-- Theissue on this appeal is whether the statutory trust created by s. 18 of
the British Columbia Social Service Tax Act, R.S.B.C. 1979, c. 388, gives the province priority
over other creditors under the Bankruptcy Act, R.S.C. 1970, c. B-3.

2 Tops Pontiac Buick Ltd. collected sales tax for the provincial government in the course of its
business operations, as it was required to do by the Socia Service Tax Act. Tops mingled the tax
collected with its other assets. When the Canadian Imperial Bank of Commerce placed Topsin
receivership pursuant to its debenture and Tops [page29] made an assignment in bankruptcy, the
receiver sold the assets of Tops and applied the full proceeds in reduction of the indebtedness of the
bank.

3 The province contends that the Social Service Tax Act creates a statutory trust over the assets
of Tops equal to the amount of the sales tax collected but not remitted ($58,763.23), and that it has
priority over the bank and all other creditors for this amount.

4  The Chambers judge held that the Social Service Tax Act did not create atrust and that the
province did not have priority. On appeal the receiver conceded that the legidlation created a
statutory trust, but contended that the chambers judge was correct in ruling that the Province did not
have priority because the Bankruptcy Act did not confer priority on such atrust. The British
Columbia Court of Appeal accepted this submission. The Province now appealsto this Court.

5 Thesection of the Social Service Tax Act which the Province contends givesit priority
provides:

18. (1) Where a person collects an amount of tax under this Act
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(@  heshal bedeemed to hold it in trust for Her Majesty in right of the
Province for the payment over of that amount to Her Majesty in the
manner and at the time required under this Act and regulations, and

(b) thetax collected shall be deemed to be held separate from and form
no part of the person's money, assets or estate, whether or not the
amount of the tax hasin fact been kept separate and apart from either
the person’'s own money or the assets of the estate of the person who
collected the amount of the tax under this Act.

(2)  Theamount of taxesthat, under this Act,

(& iscollected and held in trust in accordance with subsection (1); or
(b)  isrequired to be collected and remitted by a vendor or lessor

forms alien and charge on the entire assets of

(c) theestate of the trustee under paragraph (a); [page30]

(d)  the person required to collect or remit the tax
under paragraph (b); or

(e) theestate of the person required to collect or remit the tax
under paragraph (d).

6 TheProvince arguesthat s. 18(1) creates atrust within s. 47(a) of the Bankruptcy Act, which
provides:

47. The property of a bankrupt divisible among his creditors shall not
comprise

(@  property held by the bankrupt in trust for any other person,

7  Therespondent, on the other hand, submits that the deemed statutory trust created by s. 18 of
the Social Service Tax Act isnot atrust within s. 47 of the Bankruptcy Act, in that it does not
possess the attributes of atrue trust. It submits that the Province's claim to the tax money isin fact a
debt falling under s. 107(1)(j) of the Bankruptcy Act, the priority to which falls to be determined
according to the priorities established by s. 107.

107. (1) Subject to the rights of secured creditors, the proceeds realized
from the property of a bankrupt shall be applied in priority of payment as
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follows:

) claims of the Crown not previously mentioned in this section, in right of
Canada or of any province, pari passu hotwithstanding any statutory
preference to the contrary.

Discussion

8 Theissue may be characterized as follows. Section 47(a) of the Bankruptcy Act exempts trust
property in the hands of the bankrupt from distribution to creditors, giving trust claimants absolute
priority. Section 107(1) establishes priorities between creditors on distribution; s. 107(1)(j) ranks
Crown claims last. Section 18 of the Social Service Tax Act creates a statutory trust which lacks the
essential characteristics of atrust, namely, that the property impressed with the trust be identifiable
or traceable. The question is whether the statutory trust created by the provincial legislationisa
trust within s. 47(a) of the Bankruptcy Act or amere Crown claim under s. 107(2)(j).

[page31]

9 Inmy opinion, the answer to this question liesin the construction of the relevant provisions of
the Bankruptcy Act and the Socia Service Tax Act.

10 Inapproaching thistask, | take as my guide the following passage from Driedger,
Construction of Statutes (2nd ed. 1983), at p. 105:

The decisions ... indicate that the provisions of an enactment relevant to a
particular case are to be read in the following way:

1. TheActasawholeisto bereadinits entire context so as to ascertain the
intention of Parliament (the law as expressly or impliedly enacted by the
words), the object of the Act (the ends sought to be achieved), and the
scheme of the Act (the relation between the individual provisions of the
Act).

2.  Thewords of the individual provisions to be applied to the particular case
under consideration are then to be read in their grammatical and ordinary
sense in the light of the intention of Parliament embodied inthe Act asa
whole, the object of the Act and the scheme of the Act, and if they are
clear and unambiguous and in harmony with that intention, object and
scheme and with the general body of the law, that is the end.
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11 With these principlesin mind, | turn to the construction of ss. 47(a) and 107(1)(j) of the
Bankruptcy Act. The question which arises under s. 47(a) of the Act concerns the meaning of the
phrase "property held by the bankrupt in trust for any other person”. Taking the wordsin their
ordinary sense, they connote a situation where there is property which can be identified as being
held in trust. That property is to be removed from other assets in the hands of the bankrupt before
distribution under the Bankruptcy Act because, in equity, it belongs to another person. The intention
of Parliament in enacting s. 47(a), then, was to permit removal of property which can be specifically
identified as not belonging to the bankrupt under general principles of trust law from the
distribution scheme established by the Bankruptcy Act.

12 Section 107(1)(j), on the other hand, has been held to deal not with rights conferred by general
law, but with the statutorily created claims of federal and provincial tax collectors. The purpose of s.
107(1)(j) was discussed by this Court in Deputy Minister of Revenue v. Rainville, [1980] 1
[page32] S.C.R. 35. Pigeon J., speaking for the majority, stated at p. 45:

There is no need to consider the scope of the expression "claims of the
Crown". It is quite clear that this appliesto claims of provincial governments for
taxesand | think it is obvious that it does not include claims not secured by Her
Magjesty's personal preference, but by a privilege which may be obtained by
anyone under general rules of law, such asavendor's or a builder's privilege.

13 If sections47(a) and 107(1)(j) areread in thisway, no conflict arises between them. If atrust
claim is established under general principles of law, then the property subject to the trust is removed
from the general distribution by reason of s. 47(a). Following the reasoning of Pigeon J. in Deputy
Minister of Revenue v. Rainville, such a claim would not fall under s. 107(1)(j) becauseit isvalid
under genera principles of law and is not a claim secured by the Crown's personal preference.

14  This construction of ss. 47(a) and 107(1)(j) of the Bankruptcy Act conforms with the principle
that provinces cannot create priorities under the Bankruptcy Act by their own legislation, a principle
affirmed by this Court in Deloitte Haskins and Sells Ltd. v. Workers Compensation Board, [1985] 1
S.C.R. 785. As Wilson J. stated at p. 806:

... theissue in Re Bourgault [Deputy Minister of Revenuev. Rainville] and Re
Black Forest Restaurant Ltd. was not whether a proprietary interest has been
created under the relevant provincial legislation. It was whether provincial
legidlation, evenif it did create a proprietary interest, could defeat the scheme of
distribution under s. 107(1) of the Bankruptcy Act. These cases held that it could
not, that while the provincial legidation could validly secure debts on the
property of the debtor in a non-bankruptcy situation, once bankruptcy occurred s.
107(1) determined the status and priority of the claims specifically dealt with in
the section. It was not open to the claimant in bankruptcy to say: By virtue of the
applicable provincia legislation | am a secured creditor within the meaning of



Page 9

the opening words of s. 107(1) of the Bankruptcy Act and therefore the priority
accorded my claim under the relevant paragraph of s. 107(1) does not apply to
me. In effect, thisisthe position adopted by the Court of Appeal and advanced
[ page33] before us by the respondent. It cannot be supported as a matter of
statutory interpretation of s. 107(1) since, if the section were to be read in this
way, it would have the effect of permitting the provinces to determine priorities
on a bankruptcy, a matter within exclusive federal jurisdiction.

While Deloitte Haskins and Sells Ltd. v. Workers Compensation Board was concerned with
provincial legidlation purporting to give the Province the status of a secured creditor for purposes of
the Bankruptcy Act, the same reasoning appliesin the case at bar.

15 Tointerpret s. 47(a) as applying not only to trusts as defined by the general law, but to
statutory trusts created by the provinces lacking the common law attributes of trusts, would be to
permit the provinces to create their own priorities under the Bankruptcy Act and to invite a
differential scheme of distribution on bankruptcy from province to province.

16 Practical policy considerations also recommend this interpretation of the Bankruptcy Act. The
difficulties of extending s. 47(a) to cases where no specific property impressed with atrust can be
identified are formidable and defy fairness and common sense. For example, if the claim for taxes
equalled or exceeded the funds in the hands of the trustee in bankruptcy, the trustee would not
recover the costs incurred to realize the funds. Indeed, the trustee might be in breach of the Act by
expending funds to realize the bankrupt's assets. Other difficulties would arise in the case of more
than one claimant to the trust property. The spectreis raised of a person who has avalid trust claim
under the general principles of trust law to a specific piece of property, finding himself in
competition with the Crown claiming a statutory trust in that and all the other property. Could the
Crown's general claim pre-empt the property interest of the claimant under trust law? Or would the
claimant under trust law prevail? To admit of such a possibility would be to run counter to the clear
intention of Parliament in enacting the Bankruptcy Act of setting up a clear and orderly [page34]
scheme for the distribution of the bankrupt's assets.

17 Insummary, | am of the view that s. 47(a) should be confined to trusts arising under general
principles of law, while s. 107(1)(j) should be confined to claims such as tax claims not established
by general law but secured "by her Majesty's personal preference” through legislation. This
conclusion, in my opinion, is supported by the wording of the sectionsin gquestion, by the
jurisprudence of this Court, and by the policy considerations to which | have alluded.

18 I turnnexttos. 18 of the Social Service Tax Act and the nature of the legal interests created
by it. At the moment of collection of the tax, there is a deemed statutory trust. At that moment the
trust property isidentifiable and the trust meets the requirements for a trust under the principles of
trust law. The difficulty in this, asin most cases, is that the trust property soon ceases to be
identifiable. The tax money is mingled with other money in the hands of the merchant and
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converted to other property so that it cannot be traced. At this point it isno longer atrust under
general principles of law. In an attempt to meet this problem, s. 18(1)(b) states that tax collected
shall be deemed to be held separate from and form no part of the collector's money, assets or estate.
But, as the presence of the deeming provision tacitly acknowledges, the reality is that after
conversion the statutory trust bears little resemblance to atrue trust. There is no property which can
be regarded as being impressed with atrust. Because of this, s. 18(2) goes on to provide that the
unpaid tax forms a lien and charge on the entire assets of the collector, an interest in the nature of a
secured debt.

19 Applying these observations on s. 18 of the Social Service Tax Act to the construction of ss.
47(a) and 107(1)(j) of the Bankruptcy Act which [page35] | have earlier adopted, the answer to the
guestion of whether the Province'sinterest under s. 18 isa"trust” under s. 47(a) or a"claim of the
Crown" under s. 107(1)(j) depends on the facts of the particular case. If the money collected for tax
isidentifiable or traceable, then the true state of affairs conforms with the ordinary meaning of
"trust” and the money is exempt from distribution to creditors by reason of s. 47(a). If, on the other
hand, the money has been converted to other property and cannot be traced, there is no "property
held ... in trust” under s. 47(a). The Province has a claim secured only by acharge or lien, and s.

107(1)(j) applies.

20 Inthe case at bar, no specific property impressed with atrust can be identified. It follows that
S. 47(a) of the Bankruptcy Act should not be construed as extending to the Province's clam in this
case.

21 The province, however, argues that it is open to it to define "trust” however it pleases,
property and civil rights being matters within provincial competence. The short answer to this
submission is that the definition of "trust" which is operative for purposes of exemption under the
Bankruptcy Act must be that of the federal Parliament, not the provincial legislatures. The
provinces may define "trust” asthey choose for matters within their own legidlative competence, but
they cannot dictate to Parliament how it should be defined for purposes of the Bankruptcy Act:
Deloitte Haskins and Sells Ltd. v. Workers Compensation Board.

22  Nor does the argument that the tax money remains the property of the Crown throughout
withstand scrutiny. If that were the case, there would be no need for the lien and charge in the
Crown's favour created by s. 18(2) of the Social Service Tax Act. The Province has atrust interest
and hence property in the tax funds so long as they can be identified or traced. But once they lose
that character, any common law or equitable property interest disappears. The Province is left with a
statutory deemed trust which does not give it the same property interest acommon law trust would,

[ page36] supplemented by alien and charge over all the bankrupt's property under s. 18(2).

23 The province relies on Re Phoenix Paper Products Ltd. (1983), 48 C.B.R. (N.S.) 113 (Ont.
C.A.), where the Ontario Court of Appeal held that accrued vacation pay mixed with other assets of
a bankrupt constituted atrust under s. 47(a) of the Bankruptcy Act. Asthe Court of Appeal in this
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case pointed out, the Ontario Court of Appeal in Re Phoenix Paper Products Ltd., in considering the
two divergent lines of authority presented to it, did not have the advantage of considering what was

said in Deloitte Haskins and Sells Ltd. v. Workers Compensation Board, and the affirmation in that

case of the line of authority which the Ontario Court of Appeal rejected.

24 The appellant raised a second question in the alternative, namely:

If the Province is divested of itstrust property by reason of S. 18(1) being in
conflict with S. 107(1)(j) of the Bankruptcy Act, does [that] property devolve to
the secured creditor [the Bank] or isit distributed to unsecured creditors pursuant
to S. 107 of the Bankruptcy Act?

This question was not raised in the courts below, nor on the application for leave to appeal. It
concerns parties who were not present on the appeal. For these reasons, | would decline to consider
it.

Conclusion

25 For thereasons stated, | conclude that s. 47(a) of the Bankruptcy Act does not apply in this
case and the priority of the Province's claim is governed by s. 107(1)(j) of the Act. | would decline
to answer the alternative question posed by the appellants.

26 | would dismiss the appeal, with costs.
The following are the reasons delivered by

27 CORY J. (dissenting):-- | have read with great interest the compelling reasons of my colleague
Justice McLachlin. Unfortunately | cannot agree [page37] that s. 47(a) of the Bankruptcy Act,
R.S.C. 1970, c. B-3, does not apply in this case. If section 18 of the British Columbia Social Service
Tax Act, R.S.B.C. 1979, c. 388, creates avalid trust, then s. 47(a) of the Bankruptcy Act must
apply. In order to determine the effect of s. 18 it may be helpful to consider the Social Service Tax
Act asawhole.

Scheme of the B.C. Socia Service Tax Act

28 Registration under this Act is a condition precedent to carrying on aretail sales businessin the
province of British Columbia. Subject to certain irrelevant and minor exceptions, the Act provides
that no one may sell "tangible personal property" in the province at aretail sale without being
registered with the "commissioner, the provincia official appointed to administer the Act. Itis
sufficient to note that the term "tangible personal property” is given avery broad definition. With
the approval of the Minister, the Commissioner may cancel or suspend the certificate of anyone
found guilty of an offence under the Act thus terminating the retail business. Thisisthe ultimate
form of control that the province exercises over those who collect the taxes assessed under the Act.
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In addition, the regulations passed pursuant to the Act provide for close scrutiny of the use of the
registration certificates issued to vendors.

29 Pursuanttos. 5 of the Act, retail vendors are deemed to be agents of the Minister for the
purposes of levying and collecting sales tax. Section 6 provides that these agents are deemed to be
tax collectors for the purposes of the Revenue Act, R.S.B.C. 1979, c. 367, and are made subject to
the provisions of ss. 22 to 28 of that Act. Sections 22 to 28 prescribe the penalties for tax collectors
who fail to render their accounts as required by the statute. Pursuant to s. 27, where a collector has
received money belonging to the Crown in right of the Province and has failed to pay it to the
province, the defaulting collector's property may be seized. Asaquid pro quo, s. 8 of the Social
Service Tax Act provides that vendors are to [ page38] receive remuneration for the service they
provide to the government by collecting the tax.

30 Under ss. 9 and 10 of the Act every vendor is required to make returns and keep tax recordsin
the form prescribed by the regulations and must keep arecord of all purchases and sales. Division 5
of the Social Services Tax Act Regulations, B.C. Reg. 84/58, makes detailed provision for these
returns and records. The regulations make clear that there is to be continuous supervision of sales
tax collection. Separate monthly returns must be made for each place of business and the returns
must be made no later than fifteen days after the last day of each monthly period. The regulations
provide in detail for the means of calculating upon each return the commission for each vendor on
the collection of salestax.

31 The requirements concerning the keeping of records and accounts emphasize the trust nature
of the arrangement. They provide that books of account must contain distinct records of all (1)

sales, (2) purchases, (3) non-taxable sales, (4) taxable sales, (5) amounts of tax collected and (6)
disposal of tax including commission taken. The records further stressthat "all entries concerning
the tax and such books of account, records and documents shall be kept separate and distinguishable
from other entries made therein." (Emphasis added.) As well the tax must be shown as a separate
item on all receipts given to purchasers. Section 27 of the Act provides wide powers for the
inspection of these records.

32 Itisagainst this background that s. 18 of the Socia Service Tax Act must be considered. That
section provides:

18. (1) Where a person collects an amount of tax under this Act

(&  heshall bedeemedto hold it in trust for Her Majesty in right of the
Province for payment over of that amount to Her Mgesty in the
manner and at the time required under this Act and regulations, and
[page39]

(b) thetax collected shall be deemed to be held separate from and form
no part of the person's money, assets or estate, whether or not the
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amount of the tax hasin fact been kept separate and apart from either
the person’'s own money or the assets of the estate of the person who
collected the amount of the tax under this Act.

(2) Theamount of taxes that, under this Act,

(@  iscollected and held in trust in accordance with subsection (1); or
(b) isrequired to be collected and remitted by a vendor or lessor

forms alien and charge on the entire assets of

(c) theestate of the trustee under paragraph (a);
(d)  theperson required to collect or remit the tax under paragraph (b); or
(e) theestate of the person required to collect or remit the tax under paragraph

(d).

33 It can be seen that the moneys collected by a vendor such as Tops as the tax collector of the
sales tax never belongs to the vendor. The sales tax is payable by the purchaser who owes that sum
to the province. The vendor never has any interest in those funds and isin every sense of the word a
trustee of the funds collected for the sales tax. The vendor is simply the conduit for payment of the
salestax to the province. The province has not relied upon a requirement that separate bank
accounts be kept by avendor to protect its trust property. Rather, it has put into place a system of
registration of all retail sales businesses and provided for a regulated means of record keeping and
inspection. This system permits the government to specify precisely what money isdueto it and to
ascertain what is happening to its money on amonthly basis.

34 If thetax isnot paid to the province then a vendor such as Tops must have stolen the funds,
converted them to its own use or most charitably lost the funds for which it was responsible and for
which it was accountabl e to the province.

35 From the point of view of fairness, there would seem to be no objection to the provincial
government creating a lien or charge on the assets of [page40] the vendor for the amount of the
salestax (the trust funds) which the vendor was responsible for collecting and remitting to the
province.

Does Section 18 Create aValid Trust?

36 The question may be phrased more precisely by asking: If, as the chambers judge found, sales
tax money "was misappropriated by Tops and mingled with its assets’, does that put an end to the



Page 14

trust? It is said that the trust, although validly existing at the moment the funds were paid by the
purchaser, ceases to exist or have any validity once the funds were mingled so that they could not be
traced readily. To begin with, and somewhat simplistically, there is no prohibition in the
Bankruptcy Act against the province creating a deemed trust or lien against the retail vendor's
property for the extent of the sales tax nor is there a conflict between s. 18 of the Social Service Tax
Act and s. 47(a) and s. 107 of the Bankruptcy Act. Thisis not a statutory ruse to evade the
provisions of the Bankruptcy Act. It issimply an attempt to protect trust funds which are earmarked
to be used for the public benefit and public use. Rather than insist that on each sale there be a
separate payment to the province, the Act created a system which was in the best interest of retail
purchasers, retail vendors, the business community and the province as awhole. The Act does no
more than protect funds which at the moment they were paid were truly trust funds. Nor am | sure
that the validity of atrust must be determined exclusively on the basis of common law. It has been
held by this Court that the civil law of trust is not the same as that of common law. See Royal Trust
Co. v. Tucker, [1982] 1 S.C.R. 250, at p. 261.

37 Thereare anumber of provincia statutory provisions which create trusts. This type of
legislation is common to awide range of statutes that may benefit employees, purchasers of
insurance, payers of health and insurance and many others who lack the organization or bargaining
power to establish atrust for themselves. See for example, [page41] Pension Benefits Act, S.O.
1987, c. 35, s. 58; Insurance Act, R.S.0O. 1980, c. 218, s. 359; Health Insurance Act, R.S.0. 1980, c.
197, s. 18; Builders Lien Act, R.S.A. 1980, c. B-12, s. 16.1; Construction Lien Act, S.O. 1983, c. 6,
S. 7; Business Corporations Act, S A. 1981, c. B-15, s. 191(1); Employment Standards Act, R.S.A.
1980, c. E-10.1, s. 113; Insurance Act, R.S.A. 1980, c. I-5, s. 123(1); Real Estate Agents Licensing
Act, R.S.A. 1980, c. R-5, s. 14, and Health Insurance Premiums Regulation, Alta. Reg. 217/81.

38 ThisCourt has held that a province may, to further and protect a principle of socia policy,
create a statutory trust. In John M. M. Troup Ltd. v. Royal Bank of Canada, [1962] S.C.R. 487, at p.
494, the trust provisions of The Mechanics' Lien Act, R.S.O. 1950, c. 227, (now the Construction
Lien Act) were found to be validly enacted. The statutory trusts referred to above provide needed
protection for their beneficiaries and forward salutary social objectives which the provinces have
jurisdiction to pursue.

39 Subsection 23(4) of the Canada Pension Plan, R.S.C. 1985, c. C-8, creates a statutory trust
using language amost identical to s. 18 of the Social Service Tax Act. In Re Deslauriers
Construction Products Ltd. (1970), 3 O.R. 599 (C.A.), Gale C.J.O., for a unanimous Court, noted
that the Act deemed Pension Plan moneys to be kept separate and apart from the estate of the
employer "whether or not that amount hasin fact been kept separate and apart from the employer's
own moneys or from the assets of the estate”, and commented at p. 601:

[ These words] were inserted in the Act specifically for the purpose of
taking the moneys equivalent to the deductions out of the estate of the bankrupt
by the [page42] creation of atrust and making those moneys the property of the


jmonte
Line

jmonte
Line


Page 15

Minister.
From this he drew the following conclusion at pp. 602-3:

In the Canada Pension Plan the fund is deemed to be property which does not
comprise part of the bankruptcy at all, so that the Crown under that act is not a
creditor, but is deemed to hold property which is not the property of the
bankrupt.

Gale C.J.0O'sjudgment was cited with approval by Pigeon J. writing for the mgjority in this Court in
Dauphin Plains Credit Union Ltd. v. Xyloid Industries Ltd., [1980] 1 S.C.R. 1182, at p. 1198, who
stated: "I find the reasoning in Deslauriers wholly persuasive ...."

40 Theprovisionsof s. 18 then should prevail unlessthey arein conflict with the provisions of
the Bankruptcy Act. Sections 47 and 107 of the Act provide:

47. The property of a bankrupt divisible among his creditors shall not
comprise

(@  property held by the bankrupt in trust for any other person;

107. (1) Subject to the rights of secured creditors, the proceeds realized
from the property of a bankrupt shall be applied in priority of payment as
follows:

) claims of the Crown not previously mentioned in this section, in right of
Canada or of any province, pari passu hotwithstanding any statutory
preference to the contrary.

41 Thedoctrine of federal paramountcy of legislation can only apply if thereis actual conflict in
the operation of the provincial and federal statutes. The principle was set forth in Multiple Access
Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, at p. 191, by Dickson J., as he then was, in these words:

In principle, there would seem to be no good reasons to speak of paramountcy
and preclusion except where there is actual conflict in operation as where one
enactment says "yes' and the other says "no"; "the same citizens [page43] are
being told to do inconsistent things"; compliance with one is defiance of the
other.
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42 Inthiscasethereis no conflict as the property which was subject to s. 18 of the Social Service
Tax Act never at any time became the property of the bankrupt and is therefore not subject to
distribution as the property of the bankrupt pursuant to s. 107 of the Bankruptcy Act. On aplain
reading of s. 47 of the Bankruptcy Act thereis no conflict created by the two statutes.

43 Itistruethat this Court hasin Deloitte Haskins and Sells Ltd. v. Workers Compensation
Board, [1985] 1 S.C.R. 785, recognized and emphasized that provinces cannot, by means of their
own legidation, create priorities under the Bankruptcy Act. However, s. 18 has not created a
priority. It did no more than give statutory recognition to avalid trust. It then eliminated the
necessity of setting up a separate bank account for sales tax moneys and substituted a system of
registration and record-keeping to control these funds which never at any time belonged to the
vendor trustee. That latter step did not alter the existence of the valid trust of the funds collected
from the purchasers for payment to the province. | do not think that the decision in Deloitte Haskins
and Sells Ltd. v. Workers Compensation Board, supra, can be taken to have altered the meaning of
the words "property of the bankrupt” contained in s. 47 of the Bankruptcy Act.

44  This appears to be the opinion expressed by Anne E. Hardy, the author of Crown Priority in
Insolvency (1986). She concedes that in the interest of consistency with Deloitte Haskins and Sells
Ltd. v. Workers Compensation Board, supra, the lien portion of the deemed trust section should
probably be held to be ineffective on the bankruptcy of the trustee. Nonetheless at p. 107 she sets
out her position in this way:

Thus, as a matter of interpretation, it is questionable to limit the scope of
section 47(a) of the Bankruptcy Act to trusts which either exist in fact or do not
benefit the Crown or a creditor whose claim is referred to in subsection 107(1) of
the Act. Until the Act is amended to permit the courts to construe section 47 in
this manner, they are probably not justified in taking this [paged4] approach. The
Coopers & Lybrand case therefore appears to be incorrectly decided. The
judgments in most cases which have upheld statutory deemed trustsin
bankruptcy and refused to rank the claims covered by them under subjection
107(1) of the Act are preferable.

As argued above, trusts should generally be upheld on the bankruptcy of
the trustee regardless of the manner in which they arise. It is possible, however,
that certain types be deemed trust provisions should be held to be ineffective and
that avalid trust would therefore not come into existence. Most of the trust cases
decided since Re Bourgault have distinguished that case because it did not
discuss trust provisions or the relationship between the trusts covered by section
47(a) and subsection 107(1) of the Bankruptcy Act. Some of these decisions dealt
with trust provisions under which an amount deemed to be held in trust had been
made a lien and charge on the assets of the trustee.
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That view should | think prevail.

45  Furthermore, it seems that the trust although imposed by statute contains all the essential
characteristics required of atrust. In order for atrust to be recognized in equity, there had to be
three fundamental aspects complied with, that isto say there had to be certainty of intention,
certainty of subject matter and certainty of objects. It is conceded that the statute establishes
certainty of intention and of object. The respondent argues that there cannot be certainty of subject
matter because the trust property cannot be identified and that thus trust in the traditional sense has
not come into existence. However, here the subject matter was clearly identified at the moment of
the sales by the vendor (Tops). The only issue that remained was whether or not the trust property
could be identified so that such atrust could succeed in atracing action. This subject matter was
addressed by Professor Watersin the Law of Trustsin Canada (2nd ed. 1984), at pp. 119-22:

When the courts say that there must be certainty of subject-matter, they
mean that the property must either [page45] be described in the trust instrument,
or there must be "aformula or method given for identifying it."

In determining certainty, what the courts are looking for is the certainty of
concept rather than whether it istoo difficult to ascertain the subject-matter.

He distinguishes this question from the tracing issue:

Initial ascertainability does not exist, so far as case law is concerned, unless
specific property is earmarked as the trust property. Once this has occurred, and
the trust has come into effect, the trust beneficiary can trace that property,
whether it is converted into other forms, or, if money, it is mixed with other
funds. [Emphasisin original.]

46 There can be no doubt that the statute provides a clear formulafor establishing the trust
property, that isto say the sales tax, and therefore certainty of subject matter does indeed exist. The
three certainties of intention, object and subject matter are thus established by statute. It could not
be said that funds which were collected by Tops for sales tax became the property of Tops on the
ground that the certainties required of atrust by equity do not exist as the statute has validly created
them.

47 Neither could it be said that the statutory trust funds (the sales tax collected) became the
property of the bankrupt Tops by reason of the fact that Tops improperly mingled those funds with
its own property. In equity, funds mingled in this way remained impressed with their trust
obligations. Thisleft the beneficiary with two possible recourses against the trustee for its wrongful
conduct. The beneficiary might either seek to recover the trust property by itself through the remedy
of tracing or might choose instead to seek compensation for the loss by means of an action against
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the trustee.

48 Although there is some dispute as to whether at common law funds can be "followed" once
they have been mixed with the defendant's own funds, in equity those monies can be traced "either
as a[paged6] separate fund or as part of amixed fund or as latent in property acquired by means of
such afund": Re Diplock's Estate, [1948] Ch. 465, at p. 521, [1948] 2 All E.R. 318, at p. 347 (C.A)),
per Lord Green M.R.; aff'd sub nom. Min. of Health v. Simpson, [1951] A.C. 251, [1950] 2 All E.R.
1137 (H.L.). Thelimitsto atracing action are largely fixed by the difficulties and ultimately the
prohibitive excuse of providing the necessary accounts. See D. W. M. Waters, supra, at pp. 1037 ff.
Thereis no reason why a statutorily constituted trust cannot provide an advantage over a privately
constituted trust by recognizing the existence of the trust in property held by the trustee without
requiring the beneficiary to undertake the often inordinately expensive action of tracing
commingled funds. This advantage should not deprive the statutory trust property of its trust
character or take it outside the policies articulated in Deputy Minister of Revenue v. Rainville,
[1980] 1 S.C.R. 35; Deloitte Haskins and Sells Ltd. v. Workers Compensation Board, supra, and
Federal Business Development Bank v. Quebec (Commission de la santé et de la sécurité du
travail), [1988] 1 S.C.R. 1061. It would thus seem that the statutory trust complies with the
requirements of avalid trust that would be recognized in equity.

49 |f asstated in Deputy Minister of Revenue v. Rainville mechanics liens or construction liens
may be recognized, although it would be impossible to trace the funds of the sub-contractorsin the
commingled accounts of the general contractor, so too should the statutory trust pertaining to sales
tax be recognized.

50 Nor will such aconclusion create practical problems. If the proposed trustee in bankruptcy is
faced with the question as to whether or not the assets are subject to atrust, an application may be
made to the court to determine that issue at the outset of the proceedings. Further, if thereisa
dispute between those claiming atrust interest it can be determined on the basis of priority
predicated upon the date on which the trust arose.

[page47]

Disposition

51 | conclude therefore that the trust described in s. 18 of the British Columbia Socia Service
Tax Act isnot in any sense a claim against the property of the bankrupt so as to conflict with the
policy underlying s. 107(1) of the Bankruptcy Act as that policy has been expounded in Deputy
Minister of Revenue v. Rainville; Deloitte Haskins and Sells Ltd. v. Workers Compensation Board
and Federal Business Development Bank v. Quebec (Commission de la santé et de la sécurité du
travail) for the following reasons:
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The sums constituting the trust were never the property of the bankrupt,
but were transferred from purchasers of vehicles to the provincial Crown,
for whom Tops acted as trustee, in satisfaction of an obligation incurred by
those purchasers;
the trust was validly constituted in that it complied with the three
certainties required of trusts by the law of equity: s. 18 of the Social
Service Tax Act does not dispense with those certainties, but conforms to
them, in the same way that a contractual trust instrument must;
the only relevant distinction between this statutory trust and a contractual
express trust liesin the deemed tracing remedy provided by the statute.
The existence of this remedy

does not negate the trusts;

islargely facilitative and thus does not take the trust out of the policy
enunciated in Deputy Minister of Revenue v. Rainville; Deloitte Haskins &
SellsLtd. v. Workers Compensation Board and Federal Business
Development Bank v. Québec (Commission de la santé et de la sécurité de
travail);

Thetrust therefore properly fallswithin s. 47(a) of the Bankruptcy Act
and outside the property of the bankrupt, as that term isto be understood in
light of the policy underlying s. 107(1) of the Act.

52 | would therefore answer the constitutional question as follows:

[page4s]

Arethe provisions of s. 18(1) of the Socia Service Tax Act, R.S.B.C. 1979, c.
388, as amended, inoperative by reason of being in conflict with s. 107(1)(j) of
the Bankruptcy Act, R.S.C. 1970, c. B-3?

Answer: No.

53 | would alow the appeal, set aside the decision of the Court of Appeal and that of the
chambers judge and direct that the special case be answered "the defendant was not correct in
granting the Canadian Imperial Bank of Commerce priority over the statutory trust of the plaintiff."
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Appeal From:
ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Insolvency -- Claims -- Priorities -- Claims by Crown -- In amending the Bankruptcy and
Insolvency Act (BIA), the federal government intended to reduce the Crown to the rank of an
ordinary creditor in bankruptcy situations -- The Quebec |egidlation respecting the QST did not
contain a provision similar to the one of the Excise Tax Act that rendered the deemed trust in favour
of the tax authorities ineffective in bankruptcy situations -- However, the provincial legislatures
could not modify the order of priority established in the BIA -- The deemed trusts in favour of the
Crown were terminated at the time of the bankruptcy -- Appeal dismissed.

Taxation -- Goods and Services Tax (GST) -- Collection and enforcement -- In amending the
Bankruptcy and Insolvency Act (BIA), the federal government intended to reduce the Crown to the
rank of an ordinary creditor in bankruptcy situations -- The Quebec legislation respecting the QST
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did not contain a provision similar to the one of the Excise Tax Act that rendered the deemed trust
in favour of the tax authorities ineffective in bankruptcy situations -- However, the provincial
legislatures could not modify the order of priority established in the BIA -- The deemed trustsin
favour of the Crown were terminated at the time of the bankruptcy -- Appeal dismissed.

Taxation -- Sales and service taxes -- Enforcement -- Collection -- Quebec Sales Tax -- In
amending the Bankruptcy and Insolvency Act (BIA), the federal government intended to reduce the
Crown to the rank of an ordinary creditor in bankruptcy situations -- The Quebec legislation
respecting the QST did not contain a provision similar to the one of the Excise Tax Act that
rendered the deemed trust in favour of the tax authorities ineffective in bankruptcy situations --
However, the provincial legislatures could not modify the order of priority established in the BIA --
The deemed trusts in favour of the Crown were terminated at the time of the bankruptcy -- Appeal
dismissed.

Appea by the Canadian and Quebec tax authorities of a decision of the Quebec Court of Appedl
allowing the appeal of the trustees in bankruptcy of certain businesses and financial institutions
holding various security interests in the property of the bankrupts. The parties disagreed about what
should be done with taxes on consumption that had been collected but not remitted, or were
collectible, as of the date of the bankruptcy. The tax authorities submitted that they were entitled to
the amounts in issue as the owners thereof, as opposed to creditors. In their opinion, the trustee
collected the taxes on their behalf, as their mandatary, and these amounts were not part of the
bankrupt's patrimony. The respondents contended that, under the law applicable in bankruptcy
matters, the federal or provincial Crown was only an ordinary creditor and had to be ranked as such
with the debtors' other creditors. The financia institutions submitted that their security interests
could be set up against the Crown as against any ordinary creditor. The Quebec Superior Court
found for the Crown. The Quebec Court of Appeal set aside the judgments and accepted the
arguments of the trustees and financial institutions.

HELD: Appeal dismissed. In amending the Bankruptcy and Insolvency Act (BIA), the federal
government intended to reduce the Crown to the rank of an ordinary creditor in bankruptcy
situations. The Quebec |legidlation respecting the QST did not contain aprovision similar to s.
222(1.1) of the Excise Tax Act that rendered the deemed trust in favour of the tax authorities
ineffective in bankruptcy situations. However, according to a settled principle of constitutional law
regarding the Parliament of Canada's legidlative authority over bankruptcy and insolvency, the
provincial legislatures could not modify the order of priority established in the BIA. The tax
authorities' position amounted to maintaining that the deemed trusts established by tax legidlation
continued to exist after a bankruptcy. This argument was inconsistent with the nature of their rights
under the system for the collection and remittance of the GST and QST. It also conflicted with
Parliament's clear intent and with the very explicit wording of the relevant statutory provisions
regarding what was to happen if a supplier went bankrupt. The deemed trustsin favour of the
Crown were terminated at the time of the bankruptcy.
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Statutes, Regulations and Rules Cited:
Act respecting the Ministre du Revenu, R.S.Q., c. M-31, s. 20, s. 23

Act respecting the QuUbec salestax, R.S.Q., ¢. T-0.1, s. 16, s. 82, s. 302.1, S. 422, S. 425, S. 427, S.
437

Act respecting the QuUbec sales tax and amending various fiscal legisation, S.Q. 1991, c. 67,

Act to amend the Bankruptcy Act and to amend the Income Tax Act in consequence thereof, S.C.
1992, c. 27,

Bank Act, S.C. 1991, c. 46, s. 427
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 67, s. 67(2), s. 67(3), s. 86(1)
Constitution Act, 1867, R.S.C. 1985, App. I, No. 5, s. 92(2)

Excise Tax Act, R.S.C. 1985, ¢. E-15, s. 141.01, s. 165, s. 169(1), s. 221(1), 5. 222, 5. 222(1), S.
222(1.1), s. 222(3), s. 223, S. 224, S. 228, S. 265, S. 296(1)(b)

Subsequent History:

NOTE: This document is subject to editorial revision before its reproduction in final form in the
Canada Supreme Court Reports.

Court Catchwords;

Bankruptcy and insolvency -- Crown claims -- Goods and services tax -- Provincial salestax -- Tax
amounts that have been collected but not remitted, or are collectible, at time of bankruptcy of
supplier -- Legal characterization of Crown's rights in amounts of such taxes -- Whether federal or
provincial Crown isordinary creditor or owner of tax amounts -- Excise Tax Act, R.SC. 1985, c.
E-15, s. 222(1), (1.1) -- Act respecting the Ministére du Revenu, R.S.Q., c. M-31, s. 20 -- Bankruptcy
and Insolvency Act, RSC. 1985, c. B-3, s. 67(2).

Court Summary:

The GST imposed under the Excise Tax Act ("ETA") and the QST payable under the Act respecting
the Québec Sales Tax are taxes that are collected, and in respect of which credits are available, at
each step of the manufacturing and marketing of taxable goods and services. They are payable by
the recipient, who is regarded as the debtor in respect of the tax liability to the Crown. In principle,
the supplier acts only as a mandatary of the Crown in collecting and remitting these taxesand is
deemed to hold the amounts so collected in trust for Her Mgjesty.
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A number of businesses went bankrupt. The Canadian and Quebec tax authorities (the "tax
authorities") claimed from the trustees the GST and QST amounts that had been collected but not
remitted, or were collectible, by those businesses as of the dates of their bankruptcies. The tax
authorities submitted that they were entitled to the amounts in issue as the owners thereof. Financial
institutions that held various security interests in the property of the bankrupts contended that, under
the law applicable in bankruptcy matters, the federal or provincial Crown isonly an ordinary
creditor and must be ranked as such with the debtors' other creditors, and that their security interests
could therefore be set up against the Crown. The Quebec Superior Court found for the tax
authorities on the basis that the GST and QST amounts were not part of the bankrupts' patrimonies.
The Quebec Court of Appeal set aside the judgments.

Held: The appeals should be dismissed.

When a supplier goes bankrupt, the tax authorities do not own GST and QST amounts that have
been collected but not remitted or are collectible at the time of the bankruptcy. Instead, they have an
unsecured claim against the supplier. The legal characterization of the relationships between the tax
authorities and the suppliers and recipients of goods and services cannot be considered in isolation
from the overall context of the system for the collection and remittance of these taxes and from the
provisions of the Bankruptcy and Insolvency Act ("BIA"). The tax authorities position amounts to
maintaining that the deemed trusts established by s. 222 ETA and s. 20 of the Act respecting the
Ministére du Revenu ("AMR") continue to exist after a bankruptcy, which conflicts with both the
words and the intent of the statutory provisionsin question, and is inconsistent with the nature of
the tax authorities' rights under the system for the collection and remittance of the GST and QST.
[para. 7] [para. 21] [paras. 28-29]

In light of the 1992 amendmentsto s. 67 BIA, the deemed trusts established by ss. 222 ETA and 20
AMR are terminated at the time of the bankruptcy. Parliament also enacted concordance
amendments to the ETA by adding subsection (1.1) to s. 222. As aresult of this provision, deemed
trusts intended to secure GST claims are ineffective in bankruptcy situations. Although the Quebec
legislation does not contain aprovision similar to s. 222(1.1) ETA, Parliament's legislative authority
over bankruptcy prevents the provincial legislatures from modifying the order of priority
established in the BIA. Thus, the trustee is responsible for liquidating patrimonies that include the
GST and QST amountsin issue. The mandate the supplier or the trustee is deemed to have been
given with respect to the two taxes involves the performance of obligationsto collect and then to
remit, not the amounts collected, but a balance resulting from offsetting claims of the Crown and
the supplier. [paras. 7-8] [paras. 16-17] [para. 23] [paras. 27-28]
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LeBEL J.:--

l. | ntroduction

1 Inthesethree cases, the Canadian and Quebec tax authorities, on the one hand, and the trustees
in bankruptcy of certain businesses and financial institutions holding various security interests in the
property of the bankrupts, on the other, disagree about what should be done with taxes on
consumption that had been collected but not remitted, or were collectible, as of the date of the
bankruptcy. The tax authorities submit that they are entitled to the amounts in issue as the owners
thereof. The respondents contend that, under the law applicable in bankruptcy matters, the federal or
provincial Crown isonly an ordinary creditor and must be ranked as such with the debtors' other
creditors. The financial institutions submit that their security interests can be set up against the
Crown as against any ordinary creditor. The Quebec Superior Court found for the Crown. The
Quebec Court of Appeal set aside the judgments and accepted the arguments of the trustees and
financial institutions. In my view, that decision iswell founded, and | would uphold it.

Il. Oriqins of the Cases

2 Thesethree cases result from the bankruptcies of a number of businesses and from problems
that arose as aresult of their insolvency in respect of the administration of the federal goods and
servicestax ("GST") imposed under the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), and the
Quebec salestax ("QST") payable under the Act respecting the Québec salestax, R.S.Q., c. T-0.1
("AQST"). To begin, | will summarize the facts that must be considered to understand these cases.
The relevant statutory provisions are reproduced in the Appendix.

A. Deputy Minister of Revenue of Quebec and Her Majesty the Queen in Right of
Canada v. Caisse populaire Degardins de Montmagny and Raymond Chabot
Inc., inits Capacity as Trustee for the Bankruptcy of 9083-4185 Québec inc.

3 Inthis case, amanufacturing company required, as a supplier, to collect the GST and the QST
went bankrupt on September 7, 2005. Raymond Chabot Inc. was appointed trustee in bankruptcy.
The debtor had hypothecated its claims and accounts receivable in favour of the respondent Caisse
populaire Degardins de Montmagny. Quebec's Deputy Minister of Revenue gave the trustee notice
that he considered it to be his mandatary for the recovery of GST and QST amounts that had been
collected but not remitted or were collectible. The tax authorities claimed that they owned the
amounts in question. Furthermore, the record shows that some of the taxes that had been collected
or were collectible at the time of the bankruptcy had been payable for more than 60 days. The
Caisse populaire Degardins de Montmagny claimed to hold valid security interests, which could be
set up against the tax authorities, in the tax amounts related to the claims hypothecated in its favour.
In view of these conflicting claims, the trustee asked the Superior Court to determine to whom the
tax amounts bel onged.
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B. Deputy Minister of Revenue of Quebec and Her Majesty the Queen in Right of
Canada v. Raymond Chabot Inc. in its Capacity as Trustee for the Estate of the
Debtor Consortium Promecan inc.

4 Inthis case, Consortium Promecan inc. went bankrupt on March 20, 2004, and Raymond
Chabot Inc. was appointed trustee. The debtor had not filed returns with respect to the GST and the
QST since February 1, 2004. Quebec's Deputy Minister of Revenue asked the trustee to remit to
him all GST and QST amountsin respect of the period between February 1 and March 20, 2004 that
had been collected or were collectible. The trustee replied that, in its view, the Deputy Minister was
only an ordinary creditor in the bankruptcy, and it denied his request. The Crown appealed that
decision to the Superior Court.

C. Deputy Minister of Revenue of Quebec and Her Majesty the Queen in Right of
Canada v. National Bank of Canada

5 Thetax clamsin this case result from the bankruptcies of two companies, Alternative Granite
et Marbreinc. and Stone V ogue Resources inc., on November 5, 2004. The Crown claimed GST
and QST amounts related to the accounts receivable of the bankrupt debtors. The National Bank of
Canada had obtained, on those accounts, security under s. 427 of the Bank Act, S.C. 1991, c. 46, and
movable hypothecs. It tried to exercise its rights under these various security interests and claimed
the proceeds of the accounts receivable as well asthe GST and QST amounts related to these
claims. It then applied to the Superior Court to resolve the resulting dispute between itself and the
tax authorities. In the meantime, the Bank's mandatary, the trustee and the Crown all collected
portions of the disputed taxes and even of the accounts receivable.

[1. Judicial History

A. Quebec Superior Court

6 The Superior Court heard the three cases separately. The result was the samein al of them. All
three judges concluded that the Crown owned the disputed GST and QST amounts. If the trusteein
bankruptcy collected them, it was as a mandatary of the tax authorities. Quebec's Deputy Minister
of Revenue and the Minister of National Revenue could not be considered to be mere ordinary
creditors. In essence, the Superior Court judges held that the GST and QST amounts were not part
of the bankrupt's patrimony: 2006 QCCS 2108, 34 C.B.R. (5th) 245 (per Boisvert J.), 2006 QCCS
6370, [2006] Q.J. No. 15239 (QL) (per St-Julien J.), 2006 QCCS 2656, 21 C.B.R. (5th) 289 (per
Bouchard J.). All three judgments were appealed to the Quebec Court of Appeal.

B. Quebec Court of Appeal, Forget, Doyon and Duval Hesler JJ.A.

7 Duva Hedler JA., writing for the Court of Appeal, allowed the appeals and set aside the
Superior Court's judgments: 2007 QCCA 1837, 2007 QCCA 1835, 2007 QCCA 1813, [2008]
R.J.Q. 39. She acknowledged that the QST and the GST are direct taxes payable by the recipient of
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the good or service. But in her view, as aresult of the 1992 amendments to the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"), the tax authorities must be treated as an ordinary
creditor in such a case. They do not own tax amounts payable by purchasers of goods and services
that are subject to the GST and QST, but instead have a claim against the supplier. Furthermore, any
deemed trust in favour of the tax authorities ended at the time of the bankruptcy. The tax amountsin
issue were therefore part of the bankrupt's patrimony but remained subject to any security interests
that had been validly granted to creditors like the Caisse populaire Degardins de Montmagny and
the National Bank of Canada. This Court granted leave for three appeals from that judgment.

V. Anayss

A. Issues and Positions of the Parties

8 Theissueisthe nature of the rights of the tax authorities, the trustee in bankruptcy and the
secured creditors to GST and QST amounts that have been collected but not remitted or are
collectible at the time of the bankruptcy of a supplier within the meaning of the AQST and the ETA.
In sum, the tax authorities submit that they own these amounts. In their opinion, the trustee collects
the taxes on their behalf, as their mandatary, and these amounts are not part of the bankrupt's
patrimony. The respondents reply that the amounts are part of the bankrupt's patrimony, subject to
any validly granted security interests. In their view, the Crown does not have aright of ownership in
the tax amounts and enjoys only the rights of an ordinary creditor in a bankruptcy situation. To
resolve thisissue, it will be necessary to begin by considering the nature of the two taxesin issue,
the GST and the QST, and the mechanism for administering them. | will also need, before ruling on
the legal characterization of the Crown's rights, to discuss the effect of the 1992 amendments to the
BIA.

B. Nature of the GST and the QST

9 TheGST and the QST are similar types of taxes on consumption. The legal framework for
imposing them was established almost 20 years ago now. They are considered to be direct taxes,
and the ultimate recipient of taxable goods and servicesis responsible for paying them. However,
the taxes are collected, and credits apply, at each step of the manufacturing and marketing chains. In
principle, the supplier acts only as a mandatary of the Crown in collecting and remitting these taxes
(Reference re Quebec Sales Tax, [1994] 2 S.C.R. 715, at pp. 720-22).

10 The GST, which was implemented in 1990 by legidlation that amended the ETA (S.C. 1990, c.
45), replaced the former federal manufacturers salestax. The GST can be regarded as a value-added
tax. It is collected at every stage of the manufacturing and marketing of goods and servicesand is
payable by the recipient, who is regarded as the debtor in respect of the tax liability to the Crown (s.
165 ETA). However, the supplier isresponsible for collecting and remitting the tax (s. 221(1) ETA).
The supplier is deemed to hold the amounts so collected in trust for Her Mgesty (s. 222(1) and (3)
ETA) and must periodically file returns and make remittances. In addition, the Act establishes a
system under which input credits can be claimed, at each step of the marketing and supply of the
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good, in respect of the taxes the supplier has had to pay to his or her own suppliers (ss. 141.01 and
169(1) ETA). The ultimate recipient bears the full burden of the tax (R. Brakel & Associates Ltd.,
Value-Added Taxation in Canada: GST, HST and QST (2nd ed. 2003), at pp. 2-3). This Court has
confirmed this as avalid exercise of the Parliament of Canada's taxing power (Reference re Goods
and Services Tax, [1992] 2 S.C.R. 445).

11 Inparallel with thisfederal tax reform, an in-depth review of the consumption tax system took
place in Quebec. In 1991, the National Assembly enacted new sales tax legidation, the Act
respecting the Québec sales tax and amending various fiscal legisation, S.Q. 1991, c. 67. The
National Assembly'sintention in enacting this statute was to achieve extensive harmonization with
the GST and to align this aspect of Quebec's tax system with the model chosen by the Parliament of
Canada. The legidation came into force on July 1, 1992 (Brakel, at pp. 3-4). Under an agreement
with the Government of Canada, the Quebec government is responsible for collecting both the GST
and the QST in Quebec (Brakel, at p. 4). Moreover, pursuant to s. 20 of the Act respecting the
Ministére du Revenu, R.S.Q. c. M-31 ("AMR"), amounts collected by suppliers of goods and
services are deemed to be held in trust for the "State". This Court held that this new sales tax falls
within the provincial taxing power under s. 92(2) of the Constitution Act, 1867 (Referencere
Quebec Sales Tax).

C. Effects of the Amendments to the BIA on the Status of Claims of the Crown

12 In 1992, the Parliament of Canada also made extensive changes to the BIA, and those changes
are of particular relevance to thisissue of the nature and extent of the Crown's rights to recover the
GST and QST amounts. The amendments in question were set out in the Act to amend the
Bankruptcy Act and to amend the Income Tax Act in consequence thereof, S.C. 1992, c. 27. Some of
these changes related to the Crown's priority in bankruptcy situations. The federal government
seemed at the time to want to respond to criticisms that the system establishing the priority of the
Crown's claims often left nothing for a bankrupt's ordinary creditors. A government spokesperson
acknowledged these concerns at the time of the introduction of the legislation to revise the Crown
priority system:

We also took steps to limit the priority of the Crown, one of the more blatantly unfair aspect[s] of
the present Bankruptcy Act.

(House of Commons Debates, vol. I1, 3rd Sess., 34th Parl., June 19, 1991, at p.
2106)

13 Felix Holtmann, the Chairman of the Standing Committee on Consumer and Corporate Affairs
and Government Operations, also acknowledged the problems and injustices caused by the
proliferation of deemed trusts devel oped to protect the Crown's claims. He stressed the need to
reduce the extent of such trustsin order to achieve a better balance among creditors in bankruptcy
situations:
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One of the main areas is Crown priority. Under the present Bankruptcy Act
the Crown has a preferred claim for various types of taxes and ranks ahead of all
unsecured creditors. In 1970 a study report made reference to Crown priority;
then again in 1986 proposed bankruptcy amendments recommended the abolition
of the Crown priority. With the Crown priority, creditors are less likely to
participate in an insolvency, in a bankruptcy, and today rarely come out to
meetings of creditors because there are no assets. The assets are fully secured to
the secured creditors, banks and major lenders as well asto Crowns. As aresult
there isvirtually nothing left for the unsecureds. We recommend that the Crown
priority be abolished and that if the Crown wants to contract directly with the
debtor, it be entitled to a contractual priority but not a Crown priority.

(Minutes of Proceedings and Evidence of the Standing Committee on Consumer
and Corporate Affairs and Government Operations, Issue No. 9, September 5,
1991, at p. 9:5)

14 During the parliamentary debates on Bill C-22 regarding the amendment of the BIA,
comments by the government spokesperson confirmed that the government intended to reduce the
Crown to therank of an ordinary creditor in bankruptcy situations:

A second very important point in the legislation is that the Government of
Canada, the Crown, does not put itself in a priority position. It standsin line with
the unsecured creditorsin amost all cases except for the deductions of tax and
unemployment owed.

(House of Commons Debates, vol. 1V, 3rd Sess., 34th Parl., November 1, 1991,
at p. 4354)

In the course of the discussions in the Standing Committee on Consumer and Corporate Affairs and
Government Operations, the government spokesperson had clearly expressed the intention to
abolish the deemed trust in respect of the GST in bankruptcy situations:

Asfar asthe GST is concerned, if thereis adeemed trust for GST, it will
not come under this particular provision so it will not survive. If thereisa
statutory lien or priority, or a statutory security interest for GST, it will not take
priority under thislegislation unlessit is aregistered interest.

(Minutes of Proceedings and Evidence of the Standing Committee on Consumer
and Cor por ate Affairs and Government Operations, Issue No. 10, September
5,1991, at p. 10:18)
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15 Theamendments to the bankruptcy legislation appear to be consistent with the legidlative
intention announced during the parliamentary debates. First of al, s. 67 BIA reinforces the principle
that all the bankrupt's property is part of the estate of the bankrupt and constitutes the common
pledge of the creditors, although with the exception of property held in trust for another person.
However, s. 67(2) BIA provides that, with certain exceptions, property may not be regarded as held
in trust unless it would be so regarded in the absence of a statutory provision. This renders statutory
trusts ineffective without affecting trusts resulting from the common law or the civil law or statutory
trusts that secure claims of the federal and provincial Crowns related to source deductions for
income tax, a comprehensive pension plan or the federal employment insurance program (s. 67(3)
BIA). No mention is made of trusts related to the GST or to provincial taxes such asthe QST.
Moreover, s. 86(1) BIA confirms that the Crown is only an ordinary creditor in a bankruptcy
situation:

86. (1) In relation to a bankruptcy or proposal, al provable clams, including
secured claims, of Her Mgjesty in right of Canada or a province or of any body
under an Act respecting workers compensation, in this section and in section 87
called a"workers' compensation body", rank as unsecured claims.

16 Inaddition, not long after these changes to the BIA, the Parliament of Canada enacted
concordance amendments with regard to GST claims (S.C. 1993, c. 27). It added subsection (1.1) to
s. 222 ETA. Asaresult of this provision, deemed trusts intended to secure GST claims are
ineffective in bankruptcy situations:

222. ...

(1.1) Subsection (1) does not apply, at or after the time a person becomes a
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any
amounts that, before that time, were collected or became collectible by the
person as or on account of tax under Division I1.

17 The Quebec legidlation respecting the QST does not contain aprovision similar to s. 222(1.1)
ETA that renders the deemed trust in favour of the tax authorities ineffective in bankruptcy
situations. However, according to a settled principle of constitutional law regarding the Parliament
of Canada's |egidlative authority over bankruptcy and insolvency, the provincial legislatures may
not modify the order of priority established in the BIA. In the event of conflict, the BIA will prevail
and the provincial statute will be inapplicable regardless of the legidature'sintention (D.I.M.S.
Construction inc. (Trustee of) v. Quebec (Attorney General), 2005 SCC 52, [2005] 2 S.C.R. 564, at
para. 12, per Deschamps J.).

18 Thetax authorities do not dispute the clear terms of the statutory provisions. Rather, they
argue that those provisions do not apply to the GST and the QST and that the Crown is not a
creditor, but the owner of the tax amounts. Thus, the amounts collected or collectible at the time of
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the bankruptcy in respect of the GST or the QST do not form part of the bankrupt's patrimony. Asa
result, they are not included in the property that isto be liquidated in accordance with the order of
priority established in the BIA. It will therefore be necessary to resolve the issue of the legal
characterization of the Crown's rights with respect to the GST and QST amounts. The
characterization of those rights will essentially resolve the dispute before this Court.

D. Legal Characterization of the Crown's Rights

19 Inthisanalysis, it isimportant to abide by the fundamental rules of contemporary statutory
interpretation. Parliament's intent must be ascertained, and to do this, it is often necessary to review
the statutory provisions at issue in their overal context (R. Sullivan, Sullivan on the Construction of
Satutes (5th ed. 2008), at p. 276). This approach casts doubt on the validity of the tax authorities
arguments.

20 The appellants arguments consist of afew fundamental propositions. They submit, first, that
the GST and the QST are direct taxes on consumption. They are imposed on the consumer, and
more specifically on the ultimate recipient of a taxable good or service. The legislation establishes a
direct link between the Crown and the recipient, as the former may claim the taxes payable directly
from the latter if they have not been collected (s. 296(1)(b) ETA). The appellants contend that where
the GST is collected by atrustee in bankruptcy, the trustee, like the bankrupt supplier, collectsit as
an agent of, and on behalf of, the Crown. And the Crown isin asimilar legal situation where the
QST is concerned. The recipient owes the sales tax to the Crown pursuant to ss. 16 and 82 AQST.
The supplier collects the tax on the Crown's behalf and is deemed to be a mandatary of the Crown
pursuant to s. 422 AQST. Moreover, under s. 23 AMR, a person who does not collect atax he or she
was required to collect becomes a debtor of the "State” for that amount. The appellants further
submit that, in the context of the ETA and the AQST, the supplier, amandatary of the Crown, is
responsible, after supplying ataxable service or good to a consumer, for the recovery of property --
aGST or QST amount -- that belongs to the Crown and that remains Crown property, until itis
remitted to the Crown. The legal situation is the same regardless of whether the tax is collected by
the supplier or by atrustee after its bankruptcy. In the appellants' view, when the collected tax is
remitted, the mandatary does not settle a claim, but remits to the Crown its own property. Moreover,
according to this argument, this Court has established a genera principle that, in performing its
obligation, the mandatary does not discharge a debt, but delivers over property belonging to the
mandator (Victuni AG v. Minister of Revenue of Quebec, [1980] 1 S.C.R. 580, at p. 584, per Pigeon
J).

21 Thisset of legal propositions disregards the mechanisms for administering the GST and the
QST. Thelegal characterization of the relationships between the tax authorities and the suppliers
and recipients of goods and services cannot be considered in isolation from the overall context of
the system for the collection and remittance of these taxes and from the provisions of the BIA.

22  Aninitial comment must be made about the impact of the federal bankruptcy legislation. The
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appellants are oversimplifying the trustee's role and, in particular, his or her legal situation vis-a-vis
the bankrupt. This Court has noted the complexity of the trustee's dutiesin, for example, Lefebvre
(Trustee of), 2004 SCC 63, [2004] 3 S.C.R. 326, at paras. 35-37. The trustee'sroleis not limited to
representing the bankrupt. The trustee manages the bankrupt's patrimony and is seised thereof as a
result of the bankruptcy, but he or she also represents the creditors and is responsible to them for the
liquidation and orderly distribution of the patrimony.

23 Inthe cases before the Court, the trustees were responsible for liquidating a patrimony that
included the GST and QST amounts in issue, as the Court of Appeal concluded (see paras. 51-55).
In her reasons, Duval Hesler J.A. clearly and correctly defined the nature of the trustee'srolein this
respect. The reason why the supplier was given the status of a mandatary was to ensure that the tax
qualified as adirect tax so that the imposition, by the province of Quebec, of the QST in aform
compatible with that of the federal GST would be constitutional (para. 50). However, the fact that
thistax is ultimately borne by the recipient does not support afinding that the supplier and then the
trustee, the bankrupt's representative, merely collect and remit the Crown'’s "property" or "thing".
The nature of the collection mechanism for the two taxes suggests another interpretation of the legal
situation.

24 This mechanism is designed to implement a direct tax that is also atax on the value added at
each stage of the production and marketing of the good or service until it is acquired by its ultimate
recipient. In such asystem, as Duval Hedler JA. noted, TRANSLATION_ "[t]he dollar collected
is not the dollar remitted” (para. 52).

25 First of al, the collection mechanism does not require separate invoices for the GST and the
QST. These taxes are indicated and included in the invoice or other document given to the recipient
(s. 223 ETA; s. 425 AQST). Next, the tax amounts collected by suppliers are remitted in accordance
with the accrual, not cash, method of accounting. At periodic intervals, which vary depending on
theindividual supplier's sales and sometimes on the nature of the business, suppliers remit to the tax
authorities amounts corresponding to the tax amounts that have been billed for and are collectible
during the reporting period in question even if these collectible amounts have not in fact been
collected from the recipients. When sending remittances, suppliers deduct from the amounts being
remitted credits corresponding to their own inputs, that is, to the taxes they have paid to their own
suppliers. Thus, they remit net tax amounts based on the difference between the taxes they have
collected and the taxes they themselves have paid (s. 228 ETA,; s. 437 AQST). At times, under this
system, they can obtain rebates.

26 Moreover, nothing in the legislation respecting the GST and the QST requires suppliersto
keep the taxes they collect separate. Until a bankruptcy occurs, only the deemed trusts established
by s. 22 ETA and s. 20 AMR lead to this legal result by giving the tax authorities aright to
equivalent amounts from the suppliers assets. Finally, whileit is true that the recipient owes the tax
to the Crown, a supplier who has remitted the tax owed by the recipient but has not collected it has a
cause of action against the recipient (s. 224 ETA,; s. 427 AQST).
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27 The statutory mandate imposed on the supplier to collect the GST and the QST differs from
the mandate in issue in Victuni, which related to the acquisition and development of an immovable.
The mandate with respect to the two taxes involves the performance of obligations to collect and
then to remit, not the amounts collected, but a balance resulting from offsetting claims of the Crown
and the supplier. The existence of these offsetting claims confirms that claims for the amounts
collected by suppliers are fungible, as this Court in fact pointed out in British Colombia v. Henfrey
Samson Belair Ltd., [1989] 2 S.C.R. 24, at pp. 34-35.

28 | note that the appellants’ position amounts to maintaining that the deemed trusts established
by ss. 222 ETA and 20 AMR continue to exist after a bankruptcy. The appellants argument is
inconsistent with the nature of their rights under the system for the collection and remittance of the
GST and QST. It also conflicts with Parliament's clear intent and with the very explicit wording of
the relevant statutory provisions regarding what is to happen if a supplier goes bankrupt. Before
1992, the Crown held a priority where certain tax claims were concerned. These claims were often
protected by an increasingly complex series of statutory deemed trusts. The 1992 amendments to
the BIA rendered these trusts ineffective in a bankruptcy situation, although there were exceptions
with respect, for example, to claims for income tax source deductions (see, for example, Caisse
populaire Degardins de |I'Est de Drummond v. Canada, 2009 SCC 29, [2009] 2 S.C.R. 94). Other
than where these exceptions apply, when a debtor goes bankrupt, the Crown becomes an ordinary
creditor. The trustee will give it the same priority as other creditors of the same rank. The trustee
will be personally responsible for paying the GST or QST in respect of its own activities only (s.
265 ETA,; s. 302.1 AQST).

29 Canadian tax authorities are bound by the choice of legislative policy now expressed in the
BIA. The order of priority established in the BIA is also binding on the Quebec tax authorities, even
though the AMRis silent on what happens to the deemed trust established in s. 20 thereof in the
event of bankruptcy. The appellants arguments conflict with both the words of the statutory
provisions in question and their underlying legislative intent, and cannot be accepted.

V. Conclusion

30 For these reasons, | would affirm the decision of the Quebec Court of Appea and dismiss the
appellants' appeals with costs.

* % % % %
APPENDI X
Excise Tax Act, R.S.C. 1985, c. E-15

165. (1) Subject to this Part, every recipient of ataxable supply madein
Canada shall pay to Her Majesty in right of Canada tax in respect of the supply
calculated at the rate of 5% on the value of the consideration for the supply.
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221. (1) Every person who makes ataxable supply shall, as agent of Her
Magjesty in right of Canada, collect the tax under Division Il payable by the
recipient in respect of the supply.

222. (1) Subject to subsection (1.1), every person who collects an amount
as or on account of tax under Division Il is deemed, for all purposes and despite
any security interest in the amount, to hold the amount in trust for Her Majesty in
right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a security
interest, would be property of the person, until the amount is remitted to the
Receiver General or withdrawn under subsection (2).

(1.1) Subsection (1) does not apply, at or after the time a person becomes a
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any
amounts that, before that time, were collected or became collectible by the
person as or on account of tax under Division I1.

(3) Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Bankruptcy and Insolvency Act), any
enactment of a province or any other law, if at any time an amount deemed by
subsection (1) to be held by a person in trust for Her Mgjesty is not remitted to
the Receiver General or withdrawn in the manner and at the time provided under
this Part, property of the person and property held by any secured creditor of the
person that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in
trust for Her Mgjesty, separate and apart from the property of the person,



Page 18

whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the
amount was collected, whether or not the property has in fact been kept
separate and apart from the estate or property of the person and whether or
not the property is subject to a security interest

and is property beneficially owned by Her Mgjesty in right of Canada despite any
security interest in the property or in the proceeds thereof and the proceeds of the
property shall be paid to the Receiver General in priority to all security interests.

* * %

165. (1) Sous réserve des autres dispositions de |a présente partie,
I'acquéreur d'une fourniture taxabl e effectuée au Canada est tenu de payer a Sa
Majesté du chef du Canada une taxe calculée au taux de 5% sur lavaleur dela
contrepartie de lafourniture.

221. (1) Lapersonne qui effectue une fourniture taxable doit, atitre de
mandataire de Sa Majesté du chef du Canada, percevoir lataxe payable par
I'acquéreur en vertu de la section 11.

222. (1) Lapersonne qui percoit un montant au titre de lataxe prévue ala
section I est réputée, atoutes fins utiles et malgre tout droit en garantie le
concernant, le détenir en fiducie pour Sa Majesté du chef du Canada, séparé de
ses propres biens et des biens détenus par ses créanciers garantis qui, en I'absence
du droit en garantie, seraient ceux de la personne, jusqu'a ce qu'il soit versé au
receveur général ou retiré en application du paragraphe (2).

(1.2) Le paragraphe (1) ne sapplique pas, a compter du moment de la
faillite d'un failli, au sensdelaLoi sur la faillite et I'insolvabilité, aux montants
percus ou devenus percevables par lui avant lafaillite au titre de lataxe prévue a
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lasection Il.

(3) Malgré les autres dispositions de la présente |oi (sauf le paragraphe
(4)du présent article), tout autre texte légidlatif fédéral (sauf laLoi sur lafaillite
et I'insolvabilité), tout texte |égidlatif provincial ou toute autre regle de droit,
lorsqu'un montant qu'une personne est réputée par e paragraphe (1) détenir en
fiducie pour Sa Majesté du chef du Canada n'est pas versé au receveur général ni
retiré selon les modalités et dans le délai prévus par la présente partie, les biens
de la personne -- y compris les biens détenus par ses créanciers garantis qui, en
I'absence du droit en garantie, seraient ses biens -- d'une valeur égale a ce
montant sont réputés :

a) étre détenus en fiducie pour Sa Majesté du chef du Canada, a compter
du moment ou le montant est percu par la personne, séparés des propres
biens de la personne, gu'ils soient ou non assujettis a un droit en garantie;

b) ne pas faire partie du patrimoine ou des biens de la personne a compter
du moment ou le montant est percu, que ces biens aient été ou non tenus
séparés de ses propres biens ou de son patrimoine et qu'ils soient ou non
assyjettisa un droit en garantie.

Ces biens sont des biens dans lesquels Sa Mgjesté du chef du Canada a un droit
de bénéficiaire malgré tout autre droit en garantie sur ces biens ou sur le produit
en découlant, et le produit découlant de ces biens est payé au receveur genera
par priorité sur tout droit en garantie.

An Act respecting the Québec salestax, R.S.Q., ¢. T-0.1

16. Every recipient of ataxable supply made in Québec shall pay to the Minister
of Revenue atax in respect of the supply calculated at the rate of 7.5% on the
value of the consideration for the supply.
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422. Every person who makes a taxable supply shall, as a mandatary of the
Minister, collect the tax payable by the recipient under section 16 in respect of
the supply.

16. Tout acquéreur d'une fourniture taxable effectuée au Québec doit payer au
ministre du Revenu une taxe al'égard de la fourniture calculée au taux de 7,5 %
sur lavaleur de la contrepartie de la fourniture.

422. Toute personne qui effectue une fourniture taxable doit, atitre de
mandataire du ministre, percevoir lataxe payable par I'acquéreur en vertu de
I'article 16 al'égard de cette fourniture.

An Act respecting the Ministére du Revenu, R.S.Q., c. M-31

20. Every person who deducts, withholds or collects any amount under a fiscal
law is deemed to hold it in trust for the State, separately from the person's
patrimony and the person's own funds, for payment to the State in the manner
and at the time provided under afiscal law.

Where at any time an amount deemed by the first paragraph to be held by a
person in trust for the State is not paid to the State in the manner and at the time
provided under afiscal law, an amount equal to the amount thus deducted,
withheld or collected is deemed, from the time the amount is deducted, withheld
or collected, to be held in trust for the State, separately from the person's
patrimony and the person's own funds, and to form a separate fund not forming
part of the property of that person, whether or not the amount hasin fact been
held separately from that person's patrimony or that person's own funds.

23. Every person who does not collect a duty that he was bound to collect asa
mandatary of the Minister or does not withhold a duty that he was bound to
withhold, under afiscal law or aregulation made under such alaw, shall become
adebtor of the State for the amount of that duty, with the exception of the
withholding provided for in section 1015 of the Taxation Act (chapter 1-3),
unless the withholding concerns a duty that a person was required to withhold
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from an amount paid to another person who is not resident in Canada for services
performed in Québec.

24. Every person who deducts, withholds or collects an amount under afiscal law
is bound to pay to the Minister, at the date fixed by such law, or in accordance
with the provision for such payment, an amount equal to that which the person
must remit under the said Act.

* * %

20. Toute personne qui déduit, retient ou percoit un montant quelconque en vertu
d'une loi fiscale est réputée le détenir en fiducie pour I'Etat, séparé de son
patrimoine et de ses propres fonds, et en vue de le verser al'Etat selon les
modalités et dans le délai prévus par uneloi fiscale.

En cas de non-versement a|'Etat, selon les modalités et dans le délai prévus par
une loi fiscale, d'un montant qu'une personne est réputée par le premier alinéa
détenir en fiducie pour I'Etat, un montant égal au montant ainsi déduit, retenu ou
percu est réputé, a compter du moment ou le montant est déduit, retenu ou percu,
étre détenu en fiducie pour I'Etat, séparé de son patrimoine et de ses propres
fonds, et former un fonds séparé ne faisant pas partie des biens de cette personne,
gue ce montant ait été ou non, dans les faits, tenu séparé du patrimoine de cette
personne ou de ses propres fonds.

23. Toute personne qui ne percoit pas un droit qu'elle était tenue de percevoir
comme mandataire du ministre ou ne retient pas un droit qu'elle était tenue de
retenir, en vertu d'une loi fiscale ou d'un réglement adopté en vertu d'une telleloi,
devient débitrice envers I'Etat du montant de ce droit, & I'exception de la retenue
prévue al'article 1015 de la Loi sur lesimpdts (chapitre 1-3), sauf si cette retenue
concerne un droit qu'une personne devait retenir sur un montant pay€ a une autre
personne qui ne réside pas au Canada pour services rendus au Québec.

24. Toute personne qui déduit, retient ou percoit un montant en vertu d'une loi
fiscale est tenue de payer au ministre, ala date fixée par cette loi ou
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conformément ala disposition prévue pour un tel paiement, un montant égal a
celui qu'elle est tenue de remettre en vertu de cette loi.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

(2)

©)

67. (1) The property of abankrupt divisible among his creditors shall not
comprise

(a) property held by the bankrupt in trust for any other person,

Subject to subsection (3), notwithstanding any provision in federal or provincial
legislation that has the effect of deeming property to be held in trust for Her
Majesty, property of a bankrupt shall not be regarded as held in trust for Her
Magjesty for the purpose of paragraph (1)(a) unlessit would be so regarded in the
absence of that statutory provision.

Subsection (2) does not apply in respect of amounts deemed to be held in trust
under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4)
of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment
Insurance Act (each of which isin this subsection referred to as a "federal
provision") nor in respect of amounts deemed to be held in trust under any law of
aprovince that creates a deemed trust the sole purpose of which isto ensure
remittance to Her Majesty in right of the province of amounts deducted or
withheld under alaw of the province where

(a) that law of the province imposes atax similar in nature to the tax
imposed under the Income Tax Act and the amounts deducted or withheld
under that law of the province are of the same nature as the amounts
referred to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the provinceis a"province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Canada Pension Plan, that law of the
province establishes a"provincia pension plan” as defined in that
subsection and the amounts deducted or withheld under that law of the
province are of the same nature as amounts referred to in subsection 23(3)
or (4) of the Canada Pension Plan,
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and for the purpose of this subsection, any provision of alaw of a province that
creates a deemed trust is, notwithstanding any Act of Canada or of a province or
any other law, deemed to have the same effect and scope against any creditor,
however secured, as the corresponding federal provision.

86. (1) Inrelation to a bankruptcy or proposal, all provable claims, including
secured claims, of Her Mgesty in right of Canada or a province or of any body
under an Act respecting workers compensation, in this section and in section 87
called a"workers compensation body", rank as unsecured claims.

87. (1) A security provided for in federal or provincial legidation for the sole or
principal purpose of securing aclaim of Her Mgjesty in right of Canada or of a
province or of aworkers compensation body isvalid in relation to a bankruptcy
or proposal only if the security isregistered under a prescribed system of
registration before the date of the initial bankruptcy event.

* * %

67. (1) Leshiensd'un failli, constituant le patrimoine attribué a ses créanciers, ne
comprennent pas les biens suivants :

(a) les biens détenus par lefailli en fiducie pour toute autre personne;

Sous réserve du paragraphe (3) et par dérogation a toute disposition législative
fédérale ou provinciale ayant pour effet d'assimiler certains biens a des biens
détenus en fiducie pour Sa Majesté, aucun des biens du failli ne peut, pour
I'application de I'alinéa (1)a), étre considéré comme détenu en fiducie pour Sa
Majesté si, en |'absence de la disposition |égidlative en question, il ne le serait
pas.

L e paragraphe (2) ne sapplique pas a |'égard des montants réputés détenus en
fiducie aux termes des paragraphes 227(4) ou (4.1) delaLoi de l'impbt sur le
revenu, des paragraphes 23(3) ou (4) du Régime de pensions du Canada ou des
paragraphes 86(2) ou (2.1) delaLoi sur I'assurance-emploi (chacun étant appelé
"disposition fédérale" au présent paragraphe) ou al'égard des montants réputés
détenus en fiducie aux termes de toute loi d'une province créant une fiducie
présumeée dans le seul but d'assurer a Sa Mg esté du chef de cette province la
remise de sommes déduites ou retenues aux termes d'une loi de cette province,
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dans la mesure ou, dans ce dernier cas, se réalise I'une des conditions suivantes :
a) laloi de cette province prévoit un imp6t semblable, de par sa nature, a celui
prévu par laLoi del'impét sur le revenu, et les sommes déduites ou retenues aux
termes de laloi de cette province sont de méme nature que celles visées aux
paragraphes 227(4) ou (4.1) delaLoi de I'impdt sur le revenu;

b) cette province est "une province instituant un régime général de
pensions” au sens du paragraphe 3(1) du Régime de pensions du Canada,
laloi de cette province institue un "régime provincial de pensions' au sens
de ce paragraphe, et les sommes déduites ou retenues aux termes de laloi
de cette province sont de méme nature que celles visées aux paragraphes
23(3) ou (4) du Régime de pensions du Canada.

Pour I'application du présent paragraphe, toute disposition delaloi provinciale
qui crée une fiducie présumée est réputée avoir, al'encontre de tout créancier du
failli et malgré tout texte légidlatif fédéral ou provincial et toute regle de droit, la
méme portée et le méme effet que la disposition fédérale correspondante, quelle
gue soit la garantie dont bénéficie le créancier.

86. (1) Dansle cadre d'une faillite ou d'une proposition, les réclamations
prouvables -- y compris les réclamations garanties -- de Sa Majesté du chef du
Canada ou d'une province ou d'un organisme compétent au titre d'une loi sur les
accidents du travail prennent rang comme réclamations non garanties.

87. (1) Les garanties créées aux termes d'une loi fédérale ou provinciale dansle
seul but -- ou principalement dans le but -- de protéger des réclamations
mentionnées au paragraphe 86(1) ne sont valides, dans le cadre d'une faillite ou
d'une proposition, que si elles ont été enregistrées, conformément a un systéme
d'enregistrement prescrit, avant I'ouverture de lafaillite.

Appeals dismissed with costs.
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Appeal From:
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Bankruptcy and insolvency law -- Companies Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Claims -- Priority -- Appeals from judgment setting aside
decision concluding that deemed trust did not apply to wind-up deficiencies allowed -- Satutory
deemed trust extended to contributions employer had to make to ensure that pension fund was
sufficient to cover liabilities upon wind-up -- However, deemed trust was super seded by security
granted to creditor that loaned money to employer during insolvency proceedings -- Although
employer, as plan administrator, might have put itself in position of conflict of interest by failing to
give plan's members proper notice of motion requesting financing of its operations during
restructuring process, there was no realistic possibility that, had members received notice and had
CCAA court found they were secured creditors, it would have ordered priorities differently --
Conseguently, it was not appropriate to order equitable remedy such as constructive trust ordered
by Court of Appeal.

Pensions and benefits law -- Private pension plans -- Bankruptcy, effect of -- Appeals from
judgment setting aside decision concluding that deemed trust did not apply to wind-up deficiencies
allowed -- Satutory deemed trust extended to contributions employer had to make to ensure that
pension fund was sufficient to cover liabilities upon wind-up -- However, deemed trust was
super seded by security granted to creditor that loaned money to employer during insolvency
proceedings -- Although employer, as plan administrator, might have put itself in position of
conflict of interest by failing to give plan's members proper notice of motion requesting financing of
its operations during restructuring process, there was no realistic possibility that, had members
received notice and had CCAA court found they were secured creditors, it would have ordered
priorities differently -- Consequently, it was not appropriate to order equitable remedy such as
constructive trust ordered by Court of Appeal.

Appeas from a judgment of the Ontario Court of Appeal setting aside a decision concluding that a
deemed trust did not apply to wind-up deficiencies. Indalex became insolvent in 2009. At that time,
Indalex was the administrator of two registered pension plans. Indalex obtained protection under the
Companies Creditors Arrangement Act ("CCAA"). Both plans faced funding deficiencies when
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Indalex filed for the CCAA stay. Indalex's financial distress threatened the interests of all the plan
members. Indalex was authorized to borrow US$24.4 million from the DIP lenders and grant them
priority over all other creditors. Indalex subsequently received abid for approximately US$30
million, and the buyer did not assume responsibility for the pension plans wind-up deficiencies.
The plan members contended that Indalex had breached its fiduciary obligations by failing to meet
its obligations as a plan administrator throughout the insolvency proceedings. The plan members
brought motions for a declaration that a deemed trust equal in amount to the unfunded pension
liability was enforceable against the proceeds of the sale. They contended that they had priority over
the secured creditors. The court concluded that the deemed trust did not apply to the wind-up
deficiencies because the associated payments were not "due” or "accruing due” as of the date of the
wind up. The Ontario Court of Appeal allowed the plan members appeals. It found that the deemed
trust created by section 57(4) of the Pension Benefits Act applied to all amounts due with respect to
plan wind-up deficiencies. The Court of Appeal also concluded that a constructive trust was an
appropriate remedy for Indalex's breach of its fiduciary obligations.

HELD: Appeals allowed. A contribution had "accrued" when the liabilities were completely
constituted, even if the payment itself would not fall due until alater date. The fact that the precise
amount of the contribution was not determined as of the time of the wind-up did not make it a
contingent contribution that could not have accrued for accounting purposes. The relevant
provisions, the legidative history and the purpose were al consistent with inclusion of the wind-up
deficiency in the protection afforded to members with respect to employer contributions upon the
wind up of their pension plan. Therefore, Court of Appeal correctly held that Indalex was deemed to
hold in trust the amount necessary to satisfy the wind-up deficiency with respect to salaried plan. It
was difficult to accept the Court of Appeal’s sweeping intimation that the debtor in possession
("DIP") lenders would have accepted that their claim ranked below claims resulting from the
deemed trust. As aresult of the application of the doctrine of federal paramountcy, the DIP charge
superseded the deemed trust. Although the employer, as plan administrator, might have put itself in
aposition of conflict of interest by failing to give the plan members proper notice of amotion
reguesting financing of its operations during a restructuring process, there was no realistic
possibility that, had the members received notice and had the CCAA court found that they were
secured creditors, it would have ordered the priorities differently. Consequently, it was not
appropriate to order an equitable remedy such as the constructive trust ordered by the Court of
Appeal.

Statutes, Regulations and Rules Cited:

Act to amend the Bankruptcy and Insolvency Act, the Companies Creditors Arrangement Act, the
Wage Earner Protection Program Act and chapter 47 of the Statutes of Canada, 2005, S.C. 2007, c.
36,

Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency
Act and the Companies Creditors Arrangement Act and to make consequential amendments to
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other Acts, S.C. 2005, c. 47, s. 128

Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 122(1)(a)
Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36,s. 2,s. 11
Pension Benefits Act, R.S.O. 1980, c. 373, s. 21(2), s. 23, s. 32

Pension Benefits Act, R.S.O. 1990, c. P.8, s. 1(1), s. 8(1)(a), s. 9, s. 10(1)12, s. 12, s. 19, s. 20, s. 22,
s. 25,8 26,s.42,s.56, s. 57, s. 57(3), s. 57(4), s. 58, 8. 59, s. 68, s. 69, s. 70, S. 73, S. 74, S. 75, S.
75(1)(a), s. 75(1)(b)

Pension Benefits Act, 1965, S.O. 1965, c. 96, s. 22(2)

Pension Benefits Act, 1987, S.0. 1987, c. 35, s. 58, s. 59, s. 75(1), s. 76(1)
Pension Benefits Amendment Act, 1973, S.O. 1973, c. 113, s. 23(a)
Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80,

Pension Benefits Amendment Act, 1983, S.0. 1983, ¢c. 2,s. 21, s. 22, s. 32
Pension Benefits Amendment Act, 2010, S.O. 2010, c. 9, s. 52(5)

Personal Property Security Act, R.S.0. 1990, c. P.10, s. 30(7)

R.R.O. 1990, Reg. 909, s. 4(4)3, s. 5(1)(b), s. 5(1)(€), s. 14, s. 29, 5. 31

Securing Pension Benefits Now and for the Future Act, 2010, S.O. 2010, c. 24, s. 21(2)

Subsequent History:

NOTE: This document is subject to editorial revision before its reproduction in final form in the
Canada Supreme Court Reports.

Court Catchwords;

Pensions -- Bankruptcy and Insolvency -- Priorities -- Company who was both employer and
administrator of pension plans seeking protection from creditors under Companies Creditors
Arrangement Act ("CCAA") -- Pension funds not having sufficient assets to fulfill pension promises
made to plan members -- Company entering into debtor in possession ("DIP") financing allowing it
to continue to operate -- CCAA court granting priority to DIP lenders -- Proceeds of sale of
business insufficient to pay back DIP lenders -- Whether pension wind-up deficiencies subject to
deemed trust -- If so, whether deemed trust superseded by CCAA priority by virtue of doctrine of
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federal paramountcy -- Pension Benefits Act, R.S.O. 1990, c. P.8, ss. 57(3), 57(4), 75(1)(a),
75(1)(b) -- Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Pensions -- Trusts -- Company who was both employer and administrator of pension plans seeking
protection from creditors under CCAA -- Pension funds not having sufficient assets to fulfill pension
promises made to plan members -- Whether pension wind-up deficiencies subject to deemed trust --
Whether company as plan administrator breached fiduciary duties -- Whether pension plan
members are entitled to constructive trust.

Civil Procedure -- Costs -- Appeals -- Sandard of review -- Whether Court of Appeal erred in costs
endor sement concerning one party.

Court Summary:

Indalex Limited ("Indalex"), the sponsor and administrator of two employee pension plans, one for
salaried employees and the other for executive employees, became insolvent. Indalex sought
protection from its creditors under the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
("CCAA"). The salaried plan was being wound up when the CCAA proceedings began. The
executive plan had been closed but not wound up. Both plans had wind-up deficiencies.

In aseries of court-sanctioned steps, the company was authorized to enter into debtor in possession
("DIP") financing in order to allow it to continue to operate. The CCAA court granted the DIP
lenders, a syndicate of pre-filing senior secured creditors, priority over the claims of all other
creditors. Repayment of these amounts was guaranteed by Indalex U.S.

Ultimately, with the approval of the CCAA court, Indalex sold its business but the purchaser did not
assume pension liabilities. The proceeds of the sale were not sufficient to pay back the DIP lenders
and so Indalex U.S,, as guarantor, paid the shortfall and stepped into the shoes of the DIP lendersin
terms of priority. The CCAA court authorized a payment in accordance with the priority but ordered
an amount be held in reserve, leaving the plan members arguments on their rights to the proceeds of
the sale open for determination later.

The plan members challenged the priority granted in the CCAA proceedings. They claimed that they
had priority in the amount of the wind-up deficiency by virtue of a statutory deemed trust under s.
57(4) of the Pension Benefits Act, R.S.0. 1990, c. P.8 ("PBA") and a constructive trust arising from
Indalex's alleged breaches of fiduciary duty as administrator of the pension funds. The judge at first
instance dismissed the plan members motions concluding that the deemed trust did not apply to
wind up deficiencies. He held that, with respect to the wind-up deficiency, the plan members were
unsecured creditors. The Court of Appeal reversed this ruling and held that the pension plan
wind-up deficiencies were subject to deemed and constructive trusts which had priority over the

DIP financing priority and over other secured creditors. In addition, the Court of Appeal rejected a
claim brought by the United Steelworkers, which represented some members of the salaried plan,
seeking payment of its costs from the latter's pension fund.
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Held (LeBel and Abella JJ. dissenting): The Sun Indalex Finance, George L. Miller and FTI
Consulting appeal s should be allowed.

Held: The United Steelworkers appeal should be dismissed.

(1) Satutory Deemed Trust

Per Deschamps and Moldaver JJ.: It is common ground that the contributions provided for in s.
75(1)(a) of the PBA are covered by the deemed trust contemplated by s. 57(4) of the PBA. The only
guestion is whether this statutory deemed trust also applies to the wind-up deficiency payments
required by s. 75(1)(b). The response to this question as it relates to the salaried employeesis
affirmative in view of the provision's wording, context and purpose. The situation is different with
respect to the executive plan as s. 57(4) provides that the wind-up deemed trust comes into
existence only when the plan is wound up.

The wind-up deemed trust provision (s. 57(4) PBA) does not place an express limit on the
"employer contributions accrued to the date of the wind up but not yet due". Section 75(1)(a)
explicitly refersto "an amount equal to the total of all payments" that have accrued, even those that
were not yet due as of the date of the wind-up, whereas s. 75(1)(b) contemplates an "amount" that is
calculated on the basis of the value of assets and of liabilities that have accrued when the planis
wound up. Since both the amount with respect to payments (s. 75(1)(a)) and the one ascertained by
subtracting the assets from the liabilities accrued as of the date of the wind-up (s. 75(1)(b)) are to be
paid upon wind up as employer contributions, they are both included in the ordinary meaning of the
words of s. 57(4) of the PBA: "amount of money equal to employer contributions accrued to the
date of the wind-up but not yet due under the plan or regulations".

The time when the calculation is actually made is not relevant aslong as the liabilities are assessed
as of the date of the wind-up. The fact that the precise amount of the contribution is not determined
as of the time of the wind up does not make it a contingent contribution that cannot have accrued for
accounting purposes. As aresult, the words "contributions accrued” can encompass the
contributions mandated by s. 75(1)(b) of the PBA.

It can be seen from the legidative history that the protection has expanded from (1) only the service
contributions that were due, to (2) amounts payable calculated as if the plan had been wound up, to
(3) amounts that were due and had accrued upon wind-up but excluding the wind-up deficiency
payments, to (4) all anounts due and accrued upon wind-up. Therefore, the legislative history leads
to the conclusion that adopting a narrow interpretation that would dissociate the employer's
payment provided for in s. 75(1)(b) of the PBA from the one provided for in s. 75(1)(a) would be
contrary to the Ontario legislature's trend toward broadening the protection.

The deemed trust provision isaremedia one. Its purpose is to protect the interests of plan members.
The remedial purpose favours an approach that includes all wind-up payments in the value of the
deemed trust. In this case, the Court of Appeal correctly held with respect to the salaried plan, that



Page 8

Indalex was deemed to hold in trust the amount necessary to satisfy the wind-up deficiency.

Per LeBel and Abella JJ.: Thereis agreement with the reasons of Deschamps J. on the statutory
deemed trust issue.

Per McLachlin C.J. and Rothstein and Cromwell JJ.: Given that there can be no deemed trust for
the executive plan because that plan had not been wound up at the relevant date, the main issuein
connection with the salaried plan boils down to the narrow statutory interpretative question of
whether the wind-up deficiency provided for in's. 75(1)(b) is "accrued to the date of the wind-up" as
required by s. 57(4) of the PBA.

When the term "accrued” is used in relation to a sum of money, it will generally refer to an amount
that is at the present time either quantified or exactly quantifiable but which may or may not be due.
In the present case, s. 57(4) uses the word "accrued"” in contrast to the word "due”. Given the
ordinary meaning of the word "accrued”, the wind-up deficiency cannot be said to have "accrued" to
the date of wind-up. The extent of the wind-up deficiency depends on employee rights that arise
only upon wind-up and with respect to which employees make elections only after wind-up. The
wind-up deficiency therefore is neither ascertained nor ascertainable on the date fixed for wind-up.

The broader statutory context reinforces the view according to which the most plausible
grammatical and ordinary sense of the words "accrued to the date of wind up" is that the amounts
referred to are precisely ascertained immediately before the effective date of the plan's wind-up.
Moreover, the legidlative evolution and history of the provisions at issue show that the legislature
never intended to include the wind-up deficiency in a statutory deemed trust. Rather, they reinforce
the legidative intent to exclude from the deemed trust liabilities that arise only on the date of
wind-up.

The legidlation differentiates between two types of employer liability relevant to this case. The first
is the contributions required to cover current service costs and any other payments that are either
due or have accrued on adaily basis up to the relevant time. These are the payments referred to in
the current s. 75(1)(a), that is, payments due or accrued but not paid. The second relates to
additional contributions required when a plan is wound up which | have referred to as the wind-up
deficiency. These payments are addressed in s. 75(1)(b). The legidative history and evolution show
that the deemed trusts under s. 57(3) and (4) were intended to apply only to the former amounts and
that it was never the intention that there should be a deemed trust or alien with respect to an
employer's potential future liabilities that arise once the plan is wound up.

In this case, the s. 57(4) deemed trust does not apply to the wind-up deficiency. This conclusion to
exclude the wind-up deficiency from the deemed trust is consistent with the broader purposes of the
legidation. The legislature has created trusts over contributions that were due or accrued to the date
of the wind-up in order to protect, to some degree, the rights of pension plan beneficiaries and
employees from the claims of the employer's other creditors. However, there is also good reason to
think that the legislature had in mind other competing objectives in not extending the deemed trust
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to the wind-up deficiency. While the protection of pension plans is an important objective, it is not
for this Court to decide the extent to which that objective will be pursued and at what cost to other

interests. The decision as to the level of protection that should be provided to pension beneficiaries
under the PBA is oneto be left to the Ontario legislature.

(2)  Priority Ranking

Per Deschamps and Moldaver JJ.: A statutory deemed trust under provincial legislation such asthe
PBA continues to apply in federally-regulated CCAA proceedings, subject to the doctrine of federal
paramountcy. In this case, granting priority to the DIP Ienders subordinates the claims of other
stakeholders, including the plan members. This court-ordered priority based on the CCAA has the
same effect as a statutory priority. The federal and provincial laws are inconsistent, as they giverise
to different, and conflicting, orders of priority. Asaresult of the application of the doctrine of
federal paramountcy, the DIP charge supersedes the deemed trust.

Per McLachlin C.J. and Rothstein and Cromwell JJ.: Although there is disagreement with
Deschamps J. in connection with the scope of the s. 57(4) deemed trust, it is agreed that if there was
adeemed trust in this case, it would be superseded by the DIP loan because of the operation of the
doctrine of federal paramountcy.

Per LeBel and Abella JJ.: There is agreement with the reasons of Deschamps J. on the priority
ranking issue as determined by operation of the doctrine of federal paramountcy.

(3) Constructive Trust As A Remedy for Breach of Fiduciary Duties

Per McLachlin C.J. and Rothstein and Cromwell JJ.: It cannot be the case that a conflict of
interests arises simply because an employer, exercising its management powers in the best interests
of the corporation, does something that has the potential to affect the beneficiaries of the
corporation’s pension plan. This conclusion flows inevitably from the statutory context. The
existence of apparent conflicts that are inherent in the two roles of employer and pension plan
administrator being performed by the same party cannot be a breach of fiduciary duty because those
conflicts are specifically authorized by the statute which permits one party to play both roles.
Rather, a situation of conflict of interest occurs when there is a substantial risk that the
employer-administrator's representation of the plan beneficiaries would be materially and adversely
affected by the employer-administrator's duties to the corporation.

Seeking an initial order protecting the corporation from actions by its creditors did not, on its own,
giveriseto any conflict of interest or duty on the part of Indalex. Likewise, failure to give notice of
the initial CCAA proceedings was not a breach of fiduciary duty to avoid conflicts of interest in this
case. Indalex's decision to act as an employer-administrator cannot give the plan members any
greater benefit than they would have if their plan was managed by athird party administrator.

It was at the point of seeking and obtaining the DIP orders without notice to the plan beneficiaries
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and seeking and obtaining the sale approval order that Indalex's interests as a corporation came into
conflict with its duties as a pension plan administrator. However, the difficulty that arose here was
not the existence of the conflict itself, but Indalex's failure to take steps so that the plans
beneficiaries would have the opportunity to have their interests protected in the CCAA proceedings
asif the plans were administered by an independent administrator. In short, the difficulty was not
the existence of the conflict, but the failure to addressiit.

An employer-administrator who findsitself in a conflict must bring the conflict to the attention of
the CCAA judge. It is not enough to include the beneficiariesin the list of creditors; the judge must
be made aware that the debtor, as an administrator of the plan is, or may be, in a conflict of interest.
Accordingly, Indalex breached its fiduciary duty by failing to take steps to ensure that the pension
plans had the opportunity to be as fully represented in those proceedings asif there had been an
independent plan administrator, particularly when it sought the DIP financing approval, the sale
approval and a motion to voluntarily enter into bankruptcy.

Regardless of this breach, aremedial constructive trust is only appropriate if the wrongdoer's acts
giveriseto an identifiable asset which it would be unjust for the wrongdoer (or sometimes a third
party) to retain. There is no evidence to support the contention that Indalex's failure to meaningfully
address conflicts of interest that arose during the CCAA proceedings resulted in any such asset.
Furthermore, to impose a constructive trust in response to a breach of fiduciary duty to ensure for
the pension plans some procedural protections that they in fact took advantage of in any caseisan
unjust responsein all of the circumstances.

Per Deschamps and Moldaver JJ.: A corporate employer that chooses to act as plan administrator
accepts the fiduciary obligations attached to that function. Since the directors of a corporation also
have afiduciary duty to the corporation, the corporate employer must be prepared to resolve
conflicts where they arise. An employer acting as a plan administrator is not permitted to disregard
itsfiduciary obligations to plan members and favour the competing interests of the corporation on
the basisthat it is wearing a " corporate hat". What isimportant is to consider the consequences of
the decision, not its nature.

In the instant case, Indalex's fiduciary obligations as plan administrator did in fact conflict with
management decisions that needed to be taken in the best interests of the corporation. Specificaly,
in seeking to have a court approve aform of financing by which one creditor was granted priority
over al other creditors, Indalex was asking the CCAA court to override the plan members' priority.
The corporation's interest was to seek the best possible avenue to survive in an insolvency context.
The pursuit of this interest was not compatible with the plan administrator's duty to the plan
members to ensure that all contributions were paid into the funds. In the context of this case, the
plan administrator's duty to the plan members meant, in particular, that it should at least have given
them the opportunity to present their arguments. This duty meant, at the very least, that they were
entitled to reasonable notice of the DIP financing motion. The terms of that motion, presented
without appropriate notice, conflicted with the interests of the plan members.
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Asfor the constructive trust remedy, it is settled law that proprietary remedies are generally
awarded only with respect to property that is directly related to awrong or that can be traced to such
property. There is agreement with Cromwell J. that this condition was not met in the case at bar and
his reasoning on thisissue is adopted. Moreover, it was unreasonable for the Court of Appeal to
reorder the prioritiesin this case.

Per LeBel and Abella JJ. (dissenting): A fiduciary relationship is arelationship, grounded in fact
and law, between a vulnerable beneficiary and a fiduciary who holds and may exercise power over
the beneficiary in situations recognized by law. It follows that before entering into an analysis of the
fiduciary duties of an employer as administrator of a pension plan under the PBA, it is necessary to
consider the position and characteristics of the pension beneficiaries. In the present case, the
beneficiaries were in avery vulnerable position relative to Indalex.

Nothing in the PBA allows that the employer qua administrator will be held to alower standard or
will be subject to duties and obligations that are less stringent than those of an independent
administrator. The employer is under no obligation to assume the burdens of administering the
pension plans that it has agreed to set up or that are the legacy of previous decisions. However, if it
decidesto do so, afiduciary relationship is created with the expectation that the employer will be
able to avoid or resolve the conflicts of interest that might arise.

Indalex wasin a conflict of interest from the moment it started to contemplate putting itself under
the protection of the CCAA and proposing an arrangement to its creditors. From the corporate
perspective, one could hardly find fault with such a decision. It was a business decision. But the
troubleisthat at the same time, Indalex was afiduciary in relation to the members and retirees of its
pension plans. The solution was not to place its function as administrator and its associated
fiduciary dutiesin abeyance. Rather, it had to abandon this role and diligently transfer its function
as manager to an independent administrator.

In the present case, the employer not only neglected its obligations towards the beneficiaries, but
actually took a course of action that was actively inimical to their interests. The seriousness of these
breaches amply justified the decision of the Court of Appeal to impose a constructive trust.

(4) Costs in United Steelworkers Appeal

Per McLachlin C.J. and Rothstein and Cromwell JJ.: Thereis no basisto interfere with the Court of
Appeal’s costs endorsement as it relates to United Steelworkersin this case. The litigation
undertaken here raised novel points of law with all of the uncertainty and risk inherent in such an
undertaking. The Court of Appeal in essence decided that the United Steelworkers, representing
only 7 of 169 members of the salaried plan, should not without consultation be able to in effect
impose the risks of that litigation on all of the plan members, the vast majority of whom were not
union members. Thereisno error in principle in the Court of Appeal's refusal to order the United
Steelworkers costs to be paid out of the pension fund, particularly in light of the disposition of the
appedl to this Court.
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Per Deschamps and Moldaver JJ.: There is agreement with the reasons of Cromwell J. on the issue
of costsin the United Steelworkers appeal .

Per LeBel and Abella JJ.: There is agreement with the reasons of Cromwell J. on the issue of costs
in the United Steelworkers appeal.
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